Administrative Law Workshop for
Myanmar Educators: Week 6

O




Workshop Access, and Materials

‘Recording:  https://kantkawtaw-library.org/kkt/detailvideo.php?1d=46

-Materials: The course textbook (Administrative Law for Myanmar Students, 2023) 1s
available on the following Links. The text will be available in English and the Myanmar
language. No other materials are required.

-Access:

-English textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=423

-Burmese textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=424
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Who can challenge an agency action = Standing (not an issue if
plaintiff is appealing an adjudication decision)

When can an agency action be challenged? Is it too late = mootness

When ... Is it too soon? = exhaustion administrative remedies



Approaches to Standing

________________________________________________________________________________________________________________________ @

Conservative Liberal

» Plaintiff must have suffered an
injury traceable to challenged
action

» USA (Constitution Article 3
confers jurisdiction over “cases”
and “controversies” only)

» Germany and Singapore also
require a concrete injury as a
precondition to a challenge

» In some countries, just about
anyone can challenge an agency
decision that affects the public
interest

But many of the countries with no
obvious limits have weak judiciaries
(Venezuela!)
» Some countries allow private
prosecution (U.K., Singapore,
Australia, Myanmar!)




India: Court will likely appoint a
lawyer as amicus curiae to manage
case

U.K.: Remedy affects standing
rules, and a complaint seeking
damages requires injury in fact
Different rules may apply to
individuals and CSOs

Statutes may limit (or broaden)
standing requirements relevant to
certain types of agency actions or
particular agencies

U.K. public prosecution

Crown Prosecution Service (CPS) may take over any
private prosecution and may discontinue proceedings
if it does not believe there is a realistic prospect of
conviction (though not just because the CPS would
not have brought the case itself)

Cases are often very difficult to win (judges and
juries may assume that the case 1s weak if the public
prosecutor declined to prosecute)



o Increases likelihood that a court
will review rule-of-law violations

» May help to build support for
CSOs

» May help to create sense of
democratic participation and
empowerment

Are Liberal Standing Rules Good or Bad?

» May impact separation of powers
(but doesn’t seem like a very
strong argument)

» Private parties who sue may not
bring effective lawsuit and produce
a bad decision that will bind future
plaintiffs

» Judicial resources may be
overwhelmed by multiple
challenges




Canada: Three factors:

(1) whether the case raises a serious justiciable issue;

(1) whether the party bringing the action has a
genuine interest in the matter; and

(i11) whether the proposed suit is a reasonable and
effective means of bringing the case to court.

Courts must also consider the purposes that justify
granting standing in their analyses, that is, giving
effect to the principle of legality and ensuring access
to justice. The goal in every case is to strike a
meaningful balance between the purposes that favour
granting standing and those that favour limiting it.

British Columbia (Attorney General) v. Council of

Canadians with Disabilities, 2022 SCC 27.

UK: Five factors

The importance of vindicating the rule of law.

The importance of the issue raised.

The likely absence of any responsible challenger.
The nature of the breach of duty against which relief
1s sought.

The role of the applicants in giving advice, guidance
and assistance with regards to the subject matter of
the dispute.



Doctrine arises from traditional reluctance of courts to give an advisory
opinion

In the absence of an actual harm, a decision seems advisory

Mootness problem may be avoidable when the plaintiff seeks damages for
a past injury

Courts also typically allow an action to proceed if the agency decision in

question 1s repetitive, arising in lots of similar cases, court 1s unlikely to find
that the case 1s moot.

This 1s particularly true when the impact on individual rights 1s sufficiently
brief that the impact 1s over by the time the individual can get to court



You have to go to the agency first!

Like the requirement that a plaintiff appeal to a lower court before
going to the highest court

Serves efficiency goals
BUT there are exceptions

Agency procedure must provide an effective (i.e., commensurate with loss) remedy
Appeal to agency must not be futile



Under Emergency Prison Agency Rule 3, all prison
visits were suspended during the COVID emergency.
Prisoner A has been told that he cannot receive
visitors, including his lawyer, during the emergency.
The prison has no alternative method (telephone,
internet) of enabling prisoners to verbally
communicate with individuals outside the prison, and
all mail 1s read and censored.

The prison has an “Appeal Procedure” that prisoners
may use to challenge a decision like suspending
visits. (An Appeals Officer, who is not the individual
who made the decision, hears all such appeals.)

Must Prisoner A file a complaint and receive a
response before he may file a lawsuit challenging the
rule?

Following a visit with his brother, who brought him a
copy of the Justice Base report that led Citizen to
consider suing the Attorney General, Prisoner B was
denied all visits, including visits with his lawyer, for
one year.

The basis for this denial was Prison Rule 56, which
specifies that “A prison director may, in his
discretion, deny visits to any prisoner who has
received contraband from a visitor.” The same
Appeal Procedure is available to Prisoner B.

Must he file a complaint and receive a response
before he may file a lawsuit challenging the rule?



Under the old common-law writ system, the remedy depended on the
Writ:
Certiorari, an order by a higher court directing a lower court to transfer a case and its record for review;

Mandamus, an order by a court to an inferior court or public official compelling the performance of a mandatory
public duty;

Prohibition, an order by a court directing a government officer or agency to cease an action that exceeds or represents
an abuse of discretion;

Procedendo, an order by a court sending a case from an appellate court to a lower court with a direction that the case
proceed to judgment;

Quo warranto, an order by a court requiring a person to show by what authority he or she exercises a power;

Habeas Corpus, an order requiring that a prisoner be produced before the court to determine whether there is lawful
authority to detain the person.



Interlocutory injunction — designed to maintain the status quo until
judgment

Permanent injunction — a form of relief that tl}lfpically requires the defendant
to refrain from the actions that are harming the plaintiff(s)
Injunctive relief was equitable and arose in the Chancery Court

The award of injunctive relief was discretionary and the form of the
injunction was tailored to the facts of the case.

An injunction might be negative (forbid certain actions) or positive (require
certain actions)

Courts typically did not distinguish between private and
government defendants in granting injunctive relief (Pride of
Derby decision)



Writs were not originally available to challenge agency lawmaking
The declaration sometimes filled the gap

Availability of a declaration was not always clear, and the writ /
declaration / injunction did not fit neatly together

Damage awards were never available against government defendants
because of the principle of sovereign immunity



» The writ system has typically been abandoned except as a matter of procedure
(You still petition for a writ of certiorari in asking the Supreme Court of the United States to review
a lower-court decision)

» The divide between law and equity has largely been dissolved

» Damage awards are now possible against government defendants in all common-
law jurisdictions (except Myanmar??), although the rules making such awards
possible typically have many exceptions that preserve government immunity

» Courts sometimes issue wide-ranging orders that combine remedies and even entail
ongoing judicial supervision of government agencies
Examples:

India: The right to food case: over 13 years India Supreme Court reconfigured government food
programs, identified which public agencies were responsible for programs, and specified how
programs should be implemented.

USA: A federal court oversaw the operations of the District of Columbia child-protection system for
THIRTY years.



» Statutory right to government information now available in 100+ nations (but not Singapore)
» USA: Freedom of Information Act (1966) established the trend, but later laws confer wider rights
» Right to information now viewed as fundamental

ECHR has interpreted Article 10, protecting the freedom to receive information, as encompassing a right of access to
information. Recent cases have imposed an obligation on member nations to disclose requested information when
access to information is “essential for the exercise of one’s freedom to receive and impart information and where its
denial would interfere with that right.”

Osterreichische Vereinigung zur Erhaltung, Stirkung und Schaffung eines wirtschaftlich gesunden land- und
forstwirtschaftlichen Grundbesitzes v. Austria,-No. 39534/07 (2013), the Court overruled a local land commission’s
refusal to provide copies of its decisions on land transfers made during the last year. Lack of time and personnel were
inadequate excuse when decisions were not publicly available in any form
» Council of Europe Convention on Access to Official Documents (Tromsg Convention) entered into force in
2020 and establishes minimum standards for processing requests for access to official documents, including a
review process for denials. Fourteen nations have ratified the Convention.

» Stronger laws associated with better government, but laws are riddled with exceptions (23
in UK) and agencies often bend the exceptions to avoid disclosure of unflattering
information.



The New World of Remedies

Writs to Orders Injunctions

» UK “quashing” and “mandatory” » Within the powers of a regular
orders instead of cert., court
mandamus, and prohibition » Divide between interlocutory
» Nomenclature varies but and permanent injunction
pleading rules are everywhere survives
more liberal; relief is requested » So does judicial discretion in
in the plaintiff’s complaint fashioning an appropriate
injunctive order




» Harper (CA) is reasonably typical
Case involved interlocutory injunction

Facts: Challenge to new law that restricted advertising by non-candidates in elections. Court
had held a trial but not issued a judgment. An election was imminent! Trial court granted an
injunction to preserve the status quo.

Appellate decision: CA Supreme Court REVERSED the lower court

Basis of decision: Three-factor approach

(1) whether there is a serious issue to be tried; YES

(i1) whether absent an injunction there will be irreparable harm to the individual seeking the injunction YES; and

(111) the balance of (in)convenience. NO
Trial court found this favored plaintiff because harm to him was clear and government offered no
evidence of harm. Dissenting judge agreed.

Supreme Court majority: public good from new law must be presumed, and grant
gives plaintiff relief sought (for this election).

CLUE TO MAJORITY OPINION? New law ultimately upheld.



Applying Harper’s Factors: 1. A serious issue to be tried? 2. Irreparable harm to the plaintiff

Prisoner A

Prisoner B

* Under Emergency Prison Agency Rule 3, all prison
visits are to be suspended during the COVID
emergency.

¢ Prisoner A will not be able to receive ANY visits
and there is no alternate means of verbal
communication; all mail is read and censored.

* Prison Rule 56: “A prison director may, in his
discretion, deny visits to any prisoner who has
received contraband from a visitor.”

* Prisoner B was denied ALL visits after
receiving a copy of a report finding
corruption in the court system.




The U.K. Crown Proceedings Act § 2 (1947) is a typical waiver of sovereign immunity and provides that “the Crown shall be
subject to all those liabilities in tort to which, if it were a private person of full age and capacity, it would be subject.”

Government law making (legislative and agency-based) and adjudication are thus still off limits for a damage award

Even low-level decisions may be exempt if court finds that these are not actions (police, prison, military, etc.) performed by
private persons

Malicious exercise of statutory discretion: Roncarellli (CA) liquor store owner who had provided bail to fellow religionists
targeted by government official. Canada Supreme Court found that such an action was ultra vires and awarded damages.
Some other CL countries have followed this limited precedent but applied it very sparingly.

Constitutional torts: Damages may be awarded for violation of constitutional right (USA, CA) but many limits on such
claims.

ECHR Article 41 authorizes award “just satisfaction” to an injured party when “the internal law of the [relevant
government] . .. allows only partial reparation,” but treats such an award as discretionary. The Court’s Practice Directions
specify that “the award of non-pecuniary damage is not an automatic consequence of a finding ... that there has been a
violation of a right.”

In some civil law countries, by contrast, damages are routinely awarded. In France, damages may be awarded when
government actions legal when the result of the law is to impose an “unfair burden.”



Reconsider Prisoner A and B: Are damages warranted?

Prisoner A Prisoner B




Why are courts reluctant to authorize damage awards against
government?

Are these reasons adequate?

What safeguards might balance advantages of more accessible damage
awards against public interests against them?



» Most interesting current example is climate-change litigation
Juliana v. United States

9th Circuit Court of Appeals (a very liberal court) declined to find that plaintiffs could seek
orders that would require courts to make multi-agency government policy on climate change

Federal courts have, however, supervised government agencies (notably prisons and child
protection agenmes) for lengthy periods.

Various ECHR cases should be decided soon

The ECHR has already held that ongoing exposure to high levels of industrial pollution represents a violation of
Convention Article 8 (respect for private and family life); it has awarded modest damages (2500 euros per person) even
when the plaintiffs could not show harm directly attributable to the pollution. See Poviov and others v. Russia, No.
31612/09 (2022).

But, in Poviov, the Court did not require new legislation or regulations that would reduce air pollution in the area where
the plaintiffs live. Two of the climate-change lawsuits currently before the ECHR target single governments (France,
Switzerland) and appear to seek no more than a declaration that a rights violation has occurred.

Duarte Agostinho and Others v. Portugal and 32 Other States, No. 39371/20), relies on Convention Articles 2, 8, and
14 (rights to life, privacy, and freedom from discrimination), targets 33 different government defendants, and seeks an
order requiring these defendants to undertake more vigorous measures.
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