Administrative Law Workshop for
Myanmar Educators: Week 5

O




Workshop Access, and Materials

‘Recording:  https://kantkawtaw-library.org/kkt/detailvideo.php?1d=45

-Materials: The course textbook (Administrative Law for Myanmar Students, 2023) 1s
available on the following Links. The text will be available in English and the Myanmar
language. No other materials are required.

-Access:

-English textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=423

-Burmese textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=424
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Originated in Germany and adopted by ECHR
Multi-step

1) Is the rule suitable for achieving a legitimate purpose;
2) Is it necessary to achieve that purpose; and
3) Does it impose a burden on individuals that is excessive in relation to the end to be achieved.
The “margin of appreciation” varies in scope depending on the subject matter of
the lawsuit.

1) A wide margin of appreciation generally applies to decisions about economic or social policy

2) A narrow margin applies to widely accepted civil and political rights such as voting, freedom of assembly, and free dom from
discrimination based on race or ethnicity.

“There are underlying regularities that lend support to the claim that
proportionality [now] amounts to a master concept of public law.”



Agency Adjudication (Agencies in Judicial Role)

e

» Decisions about
individuals/situations

» Typically focus on past, not future

» Evidence is specific to the situation
under review

» Adjudicatory systems are highly
variable but tend to be less formal
than a courtroom proceeding




Types of Adjudication Systems

O




USA: combined functions, adversarial, closed record, general court

EU: combined functions, inquisitorial, closed record, general court

UK/Aus: separate tribunal, adversarial, closed record, general court
CH/JA/AR: combined functions, inquisitorial, open record, gen. court
FR/GER: combined functions, inquisitorial, closed record, separate court

Goals of all systems are accuracy and efficiency, but we have little
empirical evidence on how well each model achieves these goals. It
is thus difficult to make comparisons



Sources vary, but virtually all advanced democracies now require:

Impartial decision maker

Notice

Timeliness

Fairness

A decision in which the reasons for the decision are specified.

Guarantees vary; some are quite specific:
Example: Article 41 of the European Union Convention

1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices
and agencies of the Union.

2. This right includes:

(a) the right of every person to be heard, before any individual measure which would affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and
business secrecy;

(c) the obligation of the administration to give reasons for its decisions

Some — like the natural justice principle — are vague
Derived from natural law: include right to unbiased decision maker and a right to be heard

Ridge v. Baldwin (1964) — natural justice principle applies even when statute confers broad discretion; includes a
right to a statement of reasons for the decision

Supreme Court of Burma recognized natural justice principle (U Pit, U Phu Nyunt, Daw Nein ), but no later casese?



Proportionality Review: What Counts?

CA (Baker) duty of fairness UK (Osborn) USA (Matthews)

the nature of the decision and the rule of law
process followed

the nature & terms of the agency’s cost government’s interest (includes cost
statutory authority and time)
the importance of the decision to the nature of private interest affected

individual(s) affected

the legitimate expectations of the avoidance of sense of injustice
person challenging the decision;

the choices of procedure made by
the agency

decision maker must be impartial (impartiality assumed) (impartiality assumed)

accuracy risk of error and value of additional
procedures in reducing errors




G, the mother of two children, ages three and one, is receiving public child benefits available only to families with no other income. G, age nineteen,
has never held a job. She dropped out of school after suffering severe injuries in an automobile accident. She continues to experience uncontrolled
pain and suffers from post-traumatic stress disorder.

Recently, G received a notice that “we have received evidence that you have unreported income.” The notice invited G to “schedule an in-person
interview to discuss your case.” G scheduled an interview, at which she learned that her neighbor had sent a letter to Agency reporting that, for several
months strangers regularly went in and out of G’s apartment and alleging that G was illegally renting a room. G told the interviewer that a cousin had
recently stayed with her but had not paid rent.

Agency regulations require that, before an individual’s public-assistance benefits are terminated, the “caseworker who has doubts about the recipient's
continued eligibility must first discuss them with the recipient. If the caseworker concludes that the recipient is no longer eligible, he/she should
recommend termination to a unit supervisor. If the supervisor agrees, he/she will send the recipient a letter stating the reasons for proposing to terminate
aid and notifying him that, within seven days, he may request that a higher official review the record, and may support the request with a written
statement, prepared personally or with the aid of an attorney or other person. If the reviewing official affirms the determination of ineligibility, aid is
stopped immediately and the recipient is informed by letter of the reasons for the action.

Two weeks after her interview, G received a letter indicating that “your child benefits will be terminated based on evidence that you have unreported
rental income.” The notice also invited G to “request a review of your case and submit a written statement describing facts you believe are relevant.
You may obtain help from an attorney or other person in preparing this statement.” G’s cousin wrote a brief statement that said “I am G’s cousin, and |
stayed at her apartment because I didn’t have any other place to stay. I didn’t pay her.” G sent the cousin’s letter and her own statement reiterating that
she was not receiving rent.

One month later, G received a notice that her benefits would stop immediately based on “illegal income in the form of rent.” G was notified that she
could request a “fair hearing” before an Agency hearing officer at which she could testify in person, call witnesses, and present other evidence to contest
Agency’s decision. She did so. That was one month ago and she has not yet received a hearing date.



Under Matthews: Gov’t interest, affected individual interest, accuracy

O

Arguments for the Plaintiff Arguments for the Defendant Gov’t

» What additional procedure was
necessary?

* Why do the three factors
demand this procedure?




Using Proportionality: Your jurisdiction has adopted the UN
Convention on Disability and Im@)ora’[ed It into Its Domestic Law

Arguments for the Plaintiffs Arguments for the Defendant Gov’t

» Article 8 requires signatories to “[e]nsure that private
entities that offer facilities and services which are
open or provided to the public take into account all
aspects of accessibility for persons with disabilities . .
. and [p]rovide in buildings and other facilities open
to the public signage in Braille and in easy to read
and understand forms.”




Who can challenge an agency action = Standing
When can an agency action be challenged? Is it too late = mootness

When can an agency action be challenged? Is it too soon? =
exhaustion of administrative remedies



Citizen, a law student, has read a report finding that her country’s
judicial system is riddled with corruption.

“every actor involved in the judicial process, including judges, defence lawyers, clerks and police officers” participate

in a culture of “unofficial fees.” Justice Base, Monitoring in Myanmar:An Analysis of Myanmar’s Compliance with
Fair Trial Standards (2018).

Citizen does not want to practice law in such a system

Can Citizen challenge the Attorney General’s failure to ensure that court
personnel do not solicit or accept bribes?



Approaches to Standing

________________________________________________________________________________________________________________________ @

Conservative Liberal

» Plaintiff must have suffered an
injury traceable to challenged
action

» USA (Constitution Article 3
confers jurisdiction over “cases”
and “controversies” only)

» Germany and Singapore also
require a concrete injury as a
precondition to a challenge

» Some countries, just about anyone
can challenge an agency decision
that affects the public interest

But many of the countries with no
obvious limits have weak judiciaries
(Venezuela!)
» Some countries allow private
prosecution (U.K., Singapore,
Australia, Myanmar!)




India: Court will likely appoint a
lawyer as amicus curiae to manage
case

U.K.: Remedy affects standing
rules, and a complaint seeking
damages requires injury in fact
Different rules may apply to
individuals and CSOs

Statutes may limit (or broaden)
standing requirements relevant to
certain types of agency actions or
particular agencies

U.K. public prosecution

Crown Prosecution Service (CPS) may take over any
private prosecution and may discontinue proceedings
if it does not believe there is a realistic prospect of
conviction (though not just because the CPS would
not have brought the case itself)

Cases are often very difficult to win (judges and
juries may assume that the case 1s weak if the public
prosecutor declined to prosecute)



Canada: Three factors:

(1) whether the case raises a serious justiciable issue;

(1) whether the party bringing the action has a
genuine interest in the matter; and

(i11) whether the proposed suit is a reasonable and
effective means of bringing the case to court.

Courts must also consider the purposes that justify
granting standing in their analyses, that is, giving
effect to the principle of legality and ensuring access
to justice. The goal in every case is to strike a
meaningful balance between the purposes that favour
granting standing and those that favour limiting it.

British Columbia (Attorney General) v. Council of

Canadians with Disabilities, 2022 SCC 27.

UK: Five factors

The importance of vindicating the rule of law.

The importance of the issue raised.

The likely absence of any responsible challenger.
The nature of the breach of duty against which relief
1s sought.

The role of the applicants in giving advice, guidance
and assistance with regards to the subject matter of
the dispute.



= E = F

nere does Citizen NOT have standing?
nere might Citizen have standing?
nat arguments might Citizen make in Canada? The U.K.?

nat other plaintiffs should plaintiff seek?



o Increases likelihood that a court
will review rule-of-law violations

» May help to build support for
CSOs

» May help to create sense of
democratic participation and
empowerment

Are Liberal Standing Rules Good or Bad?

» May impact separation of powers
(but doesn’t seem like a very
strong argument)

» Private parties who sue may not
bring effective lawsuit and produce
a bad decision that will bind future
plaintiffs

» Judicial resources may be
overwhelmed by multiple
challenges




Doctrine arises from traditional reluctance of courts to give an advisory
opinion
In the absence of an actual harm, a decision seems advisory

Mootness problem may be avoidable when the plaintiff seeks damages
for a past injury



Challenge to Covid rule that prevented the plaintiff from attending religious services
But by the time the court got the case, the rule in question was about to expire
Must the case be dismissed as moot? Court should consider:

(a) the continuing existence of any aspect of an adversarial relationship, which if found to exist may be sufficient, depending on its
significance, for the case to retain its essential characteristic of a legal dispute;

(b) the form of the proceedings, the nature of the dispute, the importance of the point and frequency of its occurrence and the particular
jurisdiction invoked;

(c) the type of relief claimed and the discretionary nature (if any) of its granting, for example, certiorari;
(d) the opportunity for further review of the issue(s) in actual cases;

(e) the character or status of the parties to the litigation and in particular whether such be public or private: if the former, or if exercising
powers typically of the former, how and in what way any decision might impact on their functions or responsibilities;

(f) the potential benefit and utility of such decision and the application and scope of its remit, in both public and private law;

(g) the impact on judicial policy and on the future direction of such policy;

(h) the general importance to justice and the administration of justice of any such decision, including its value to legal certainty as measured
against the social cost of the status quo;

(1) the resource costs involved in determining such issue, as judged against the likely return on that expenditure if applied elsewhere; and (j)
the overall appropriateness of a court decision given its role in the legal and, specifically, in the constitutional framework.”



In the instant case, the legality, or otherwise, of any future regulations is going to
depend on whether the restrictions imposed are proportionate to the danger being

faced.

Finding that the now rescinded restrictions were disproportionate would be of
little value 1n considering the legality of similar restrictions that could be
introduced in the future to deal with a different threat

If the agency decision in question is repetitive, arising in lots of similar cases,
court is unlikely to find that the case is moot.

This is particularly true when the impact on individual rights is sufficiently brief
that the impact is over by the time the individual can get to court



Under Emergency Prison Agency Rule 3, all prison visits
were suspended during the COVID emergency. Prisoner A was
unable to receive visitors, including his lawyer, for one year.

Under Ganley, what arguments are available to each party on
mootness? Ono balance, should a court find that Prisoner A’s
case is moot?

Following a visit with his brother, who brought him a copy of
the Justice Base report that led Citizen to consider suing the
Attorney General, Prisoner B was denied all visits, including
visits with his lawyer, for one year. The basis for this denial was
Prison Rule 56, which specifies that “A prison director may, in his
discretion, deny visits to any prisoner who has received
contraband from a visitor.” Prison Rule 56 does not define the
term ““‘contraband.” Prisoner B is now allowed to receive visitors.

Under Ganley, what arguments are available to each party on
mootness? Ono balance, should a court find that Prisoner A’s
case 1S moot?

Defendant has challenged the practice of
paying “tea money”’ to court clerks 1n
exchange for favors such as speeding or
delaying a trial, obtaining access to evidence
in the file, and making an accurate record of
judicial hearings. Defendant paid a bribe, and
his case was dismissed on a technicality. But
Defendant is furious about paying the bribe.
Under Ganley, what arguments are available
to each party on mootness? Ono balance,
should a court find that Defendant’s case is
moot?



You have to go to the agency first!

Like the requirement that a plaintiff appeal to a lower court before
going to the highest court

Serves efficiency goals
BUT there are exceptions

Agency procedure must provide an effective (i.e., commensurate with loss) remedy
Appeal to agency must not be futile



Under Emergency Prison Agency Rule 3, all prison
visits were suspended during the COVID emergency.
Prisoner A has been told that he cannot receive
visitors, including his lawyer, during the emergency.
The prison has no alternative method (telephone,
internet) of enabling prisoners to verbally
communicate with individuals outside the prison, and
all mail 1s read and censored.

The prison has an “Appeal Procedure” that prisoners
may use to challenge a decision like suspending
visits. (An Appeals Officer, who is not the individual
who made the decision, hears all such appeals.)

Must Prisoner A file a complaint and receive a
response before he may file a lawsuit challenging the
rule?

Following a visit with his brother, who brought him a
copy of the Justice Base report that led Citizen to
consider suing the Attorney General, Prisoner B was
denied all visits, including visits with his lawyer, for
one year.

The basis for this denial was Prison Rule 56, which
specifies that “A prison director may, in his
discretion, deny visits to any prisoner who has
received contraband from a visitor.” The same
Appeal Procedure is available to Prisoner B.

Must he file a complaint and receive a response
before he may file a lawsuit challenging the rule?



Defendant wants to challenge the practice of paying “tea money” to court clerks in exchange for favors such as
speeding or delaying a trial, obtaining access to evidence in the file, and making an accurate record of judicial

hearings. Defendant paid a bribe, and his case was dismissed on a technicality. But Defendant 1s furious about paying
the bribe.

The national Attorney General’s office has a procedure filing a complaint against “an employee of the courts who has
abused his or her authority.” All such complaints go to the Personnel Director of the office, who is empowered to
“suspend or dismiss” an employee who has abused his or her authority.” The Personnel Director has no staff members
who investigate complaints, and neither the Director nor the Attorney General provides any public information about
the number or disposition of complaints made by the public.

Defendant believes that very few individuals file complaints because they view the process as useless. Must
Defendant file a complaint before he files a lawsuit challenging the lack of an investigatory process?
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