Administrative Law Workshop for
Myanmar Educators: Week 3

O




Be Careful!

O




Dates: Thursdays: August 17, 24, 31, September 7, 14, and 21

Time:  Each meeting will begin at 3:45 pm Yangon time and end
at 5 pm

Recording: https://kantkawtaw-library.org/kkt/detailvideo.php?id=43 (need login to KKT)



https://kantkawtaw-library.org/kkt/detailvideo.php?id=43
https://kantkawtaw-library.org/kkt/detailvideo.php?id=43
https://kantkawtaw-library.org/kkt/detailvideo.php?id=43
https://kantkawtaw-library.org/kkt/detailvideo.php?id=43

» The subject matter of modern law is typically complex. Drafting requires
both expertise and detail.

» Legislatures thus increasingly establish policy, goals, and general standards,
leaving it to agencies to fill in the details.

» Legislatures Make Fewer Laws
UK: 1900-39 112 per year average, 2006-16, 33 per year average
UK is not atypical

» Administrative Agencies Make More Laws
UK: 2006-16, 3000 agency-made laws

These laws are variously described as delegated, secondary, subordinate legislation, statutory
instruments, regulations, rules, ordinances. . ... ..

No matter what the name, they have the force of law



How Can Legislatures Ensure that Administrative Law Making Is
Consistent with Statutory Authority?

» New legislation

» Personnel control
Selection of agency leadership
Investigation and hearings

» Budgeting

» Automatic review (“laying before”) by legislature with veto possibility
Efficient and relatively quick but review may be cursory
Results in few vetos, but evidence suggests that review does lead agencies to change rules

» Required procedures for rule making (“notice and comment” approach)
Costly and time consuming but leads to full review of relevant policies and data

Impact on rules is unclear but, in USA, agencies do attempt to evade through “good cause”
exception

Supports democratic values but provides no role for legislature




1947 Constitution §90 followed UK pattern — sort of:

“[A]n Act of the Parliament may authorize any person or authority therein specified to make rules and regulations
consonant with the Act and having the force of law, subject, however, to such rules and regulations being laid before each
Chamber of Parliament at its next ensuing session and subject to annulment by a motion carried in both Chambers within a
period of three months of their being so laid, without prejudice, however, to the validity of any action previously taken

under the rules or regulations.”
I. N Ahuja & Co. and one v. Commissioner of Income Tax, S.C [1961], the Supreme Court of Burma found that a rule

which had been laid before Parliament four years after the “next ensuing session” (1954-58) was still valid, encouraging
agencies to never lay rules before Parliament.

The 1974 Constitution made no provision for delegated legislation or parliamentary review
nor were any statutes in effect that required laying new rules before Parliament or instituting

procedural requirements for rule making.
2008 Constitution §74 permits legislative veto AND amendment but does not require that
rules be laid before Parliament.
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@ing”) Rules Before Parliament

Direct Parliamentary Review (

» Ensures some form of oversight » May lead to cursory review
» Requirement may make » Very few SI’s vetoed (but this
agencies more careful in could be a result of the process)
following statutory mandate » Doesn’t ensure public scrutiny
» Canada: Parliamentary and participation
suggestions typically adopted » May reduce agency
» Given committee/staff model, independence/initiative
not demanding of legislators




Might increase level of review Might lengthen process and reduce
Might be more efficient efficiency
Might lead to public participation Might (and almost certainly

would) introduce the type of
lobbying/attempts to influence
that stall and shape legislation




» Provide notice to public and an
opportunity to participate
» Enhances democracy

» Ensures full consideration of all
points of view and relevant facts

» Creates excellent record for later
judicial review

Notice-and-Comment Rule Making

» Time consuming and expensive

» May overwhelm agency
resources

» Internet era multiplies problems

» Agencies try to evade the
requirement and often get away
with it







Foreign Compensation Act § 404: “The determination by the Commission of any application made to them under this
Act shall not be called into question in any court of law.”

Acquisition of Land Act §15: “If any person aggrieved by a compulsory purchase order made under this Act desires to
question the validity thereof based on failure to comply with the procedures contained in section 4 of this Act, he may,
within six weeks from the date on which notice of the order is first published, make an application to the High Court.
On such application the Court may, if satisfied that the § 4 requirements have not been complied with, may quash the
compulsory purchase order.

Subject to the provisions of the foregoing paragraph, a compulsory purchase order made pursuant to this Act shall not
be questioned in any legal proceedings whatsoever.”

Veterans Claims Review Act § 23: “A decision of the Veterans Benefits Board is final and may not be appealed unless
a petition 1s filed with the Veterans Court within 60 days of the Board’s decision.”



Can the Legislature Eliminate or Restrict Judicial Review?

(Ouste@auses)

» High courts have disagreed, relying on the relevant constitution or
other doctrine

o Constitution forbids: South Africa (explicit text), Australia (separation of powers),
India (basic structure —Minerva Mills decision, equality)

o Constitution permits: USA (Article 3 explicitly give Congress such power -- Patchak)
o Narrow interpretation of Parliamentary intent (Anisminic)

» House of Lords (and, later UK Supreme Court) held that “the determination by the commission of any application made to
them under this Act shall not be called in question in any court of law’ could only have been intended by Parliament to mean a
valid determination.

O Nothing in the constitution or statutory law forbids ouster clauses (Singapore).




Under 1947 Constitution, Burma Supreme Court found that ouster
clauses (at least full ouster clauses) violated section 25 of the
Constitution granting right to petition for certiorari. (U San Win, etc.)

The Court also used the Anisminic approach and narrowly interpreted a
statute restricting judicial review (Maung Chaw [1955])

Under the Revolutionary Council, this approach was reversed. In Daw
Thein Shin [1963], the Court upheld a full ouster clause based on
legislative policy; no attention to Constitution section 25



Foreign Compensation Act § 404: “The determination by the Commission of any application made to them under this
Act shall not be called into question in any court of law.”

Acquisition of Land Act §15: “If any person aggrieved by a compulsory purchase order made under this Act desires to
question the validity thereof based on failure to comply with the procedures contained in section 4 of this Act, he may,
within six weeks from the date on which notice of the order is first published, make an application to the High Court.
On such application the Court may, if satisfied that the § 4 requirements have not been complied with, may quash the
compulsory purchase order.

Subject to the provisions of the foregoing paragraph, a compulsory purchase order made pursuant to this Act shall not
be questioned in any legal proceedings whatsoever.”

Veterans Claims Review Act § 23: “A decision of the Veterans Benefits Board is final and may not be appealed unless
a petition 1s filed with the Veterans Court within 60 days of the Board’s decision.”






Health Agency (HA) was created by legislature and given authority to make rules “to promote public health and reduce
mortality.” HA has proposed a new rule that would require restaurants using printed menus to additionally provide Braille
menus.

HA has justified this rule based on the goal of “enabling vision-impaired restaurant patrons to have equal access to
restaurant facilities.”

But the legislature gave HA authority to promote public health and reduce mortality, not to establish equal access to
public facilities. Providing equal access to restaurants, while a laudable goal, thus lies outside HA’s statutory mandate.

HA changes rationale and now says health entails both physical and mental health; it additionally asserts that inability to
read restaurant menus increases anxiety and depression among the blind. The legislative record is silent on the meaning of
“health.”

Is HA’s new rule ultra vires? How much deference should the agency’s interpretation of its statutory mandate receive?
The answer may depend on where the case is brought:

Singapore, USA (Chevron): deferential, “green light” approach

UK: “red light” approach

Just about all jurisdictions “exhibit at least some continued anxiety” over the level and type of deference agencies should
receive. A recent survey of six jurisdictions concluded that “[e]xcept perhaps in Germany and the UK, none of our studied
countries have appeared to settle if, when, and how to defer.



Wednesday [1948] test

Sunday Entertainments Act, 1932 legalized the opening of cinemas on Sundays, “subject to . . . such conditions as
the licensing authority think fit to impose. “.

Local authority enacted rule specifying that “No children under the age of fifteen years shall be admitted to any
entertainment, whether accompanied by an adult or not.”

The Court:
Is the basis of the rule within the agency’s statutory mandate and based on evidence relevant to that mandate?

“Nobody . . . could say that the well-being and the physical and moral health of children is not a matter which a local
authority, in exercising their powers, can properly have in mind when those questions are germane to what they have
to consider. . . .

It is true to say that, if a decision on a competent matter is so unreasonable that no reasonable authority could
ever have come to it, then the courts can interfere. That, I think, is quite right; but to prove a case of that kind

would require something overwhelming, and, in this case, the facts do not come anywhere near anything of that
kind.”



Does HA’s new rule meet the Wednesday standard?

O

Yes No

* HA may properly consider * Only a small percentage of
mental health vision-impaired individuals

* HA need not draft the best read Braille
possible rule » There is no hard evidence that

lack of written menus affects
mental health




Originated in Germany and adopted by ECHR
Multi-step

1) Is the rule suitable for achieving a legitimate purpose;
2) Is it necessary to achieve that purpose; and
3) Does it impose a burden on individuals that is excessive in relation to the end to be achieved.
The “margin of appreciation” varies in scope depending on the subject matter of
the lawsuit.

1) A wide margin of appreciation generally applies to decisions about economic or social policy

2) A narrow margin applies to widely accepted civil and political rights such as voting, freedom of assembly, and free dom from
discrimination based on race or ethnicity.

“There are underlying regularities that lend support to the claim that
proportionality [now] amounts to a master concept of public law.”



The rule at issue in R was a cap on child benefits that limited the benefit to two children; although a family with two
children obtained a larger benefit than a family with only one family, larger families did not obtain any extra benefit.

The plaintiffs argued that the benefit cap discriminated based on gender because more women received the benefit
than men. They also argued that the cap interfered with the right to privacy and family life.

The defendant government argued that the cap was not discriminatory and, as part of an overall family support plan,
represented the type of social and economic policy that was entitled to a wide margin of appreciation.

Is the cap discriminatory? What arguments would you make for each party?

Is the cap the thpe of policy that is entitled to a wide margin of appreciation? What arguments would you make for
each party?

Using proportionality review, what decision should the R court make?



Using Proportionality: Your jurisdiction has adopted the UN
Convention on Disability and Inc@ora’[ed It into Its Domestic Law

Arguments for the Plaintiffs Arguments for the Defendant Gov’t
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