Administrative Law Workshop for
Myanmar Educators: Session 2

O




Be Careful!

O




Dates: Thursdays: August 17, 24, 31, September 7, 14, and 21

Time: Each meeting will begin at 3:45 pm Yangon time and end at 5 pm
Recording: https://kantkawtaw-library.org/kkt/detailvideo.php?id=42 (need login to KKT)
Materials: Administrative Law for Myanmar Students

The new textbook is comparative, up-to-date, and teaches practical lawyering skills as well as legal
doctrine.

Textbook Link:

English textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=423

Burmese textbook - https://kantkawtaw-library.org/kkt/detailbooknew.php?1d=424

Both the text and the workshops provide instruction in lawyering skills as well as legal
doctrine

Each class will cover one chapter and include discussion of both legal doctrine and one or
more skills exercises.
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Build knowledge of modern Administrative Law doctrine and issues
What are the core concepts?
What are emerging global standards?
How can advocates use international human rights treaties to build government accountability?
On what issues do different national systems differ and why?

How can Myanmar build a modern democracy in which government powers are limited by the
rule of law?

Build capacity for teaching lawyering skills
Understanding and analyzing statutes and agency regulations

Identifying parties who can sue a government agency and designing effective lawsuits
Making oral and written arguments

Collaborate to improve the new textbook
Key words, chapter summary, final evaluation

Everyone who follows the course and final evaluation will receive a Certificate of
Successful Completion



Australia and USA: Classic Cases

VARIABLE

Definition

Who chooses head Executive

Accountability

Executive Veto Power

Ministers

Dissolution of legislature

Tenure of Executive

O

PARLIAMENTARY FORM OF PRESIDENTIAL FORM OF GOVERNMENT

GOVERNMENT
Legislative and executive bodies are closely Legislative, executive and judiciary bodies are all
related; the judiciary is independent. AU fully independent. USA
Ruling party in legislature AU Usually citizens by election. But NOT the

legislature. USA
The executive is accountable to legislature. AU  The executive is not accountable to legislature.

USA
No AU Yes USA (but limited)
Only members of legislature may be appointed as Persons outside the legislature may be appointed
ministers. as ministers.
AU USA

Prime Minister may dissolve legislature before = President may not dissolve legislature. USA
the expiry of its term. AU

Not fixed AU Fixed USA



VARIABLE

Definition

Who chooses head Executive

Accountability

Executive Veto Power

Ministers

Dissolution of legislature

Tenure of Executive

PARLIAMENTARY FORM OF PRESIDENTIAL FORM OF

GOVERNMENT GOVERNMENT
Legislative and executive bodies are closely Legislative, executive and judiciary bodies are all
related; the judiciary is independent. AU, fully independent. USA

Myanmar

Ruling party in legislature AU, Myanmar (but Usually citizens by election. But NOT the

complex) legislature. USA

The executive is accountable to legislature. AU, The executive is not accountable to legislature.
Myanmar USA

No AU, Myanmar Yes USA

Only members of legislature may be appointed as Persons outside the legislature may be appointed
ministers. as ministers.

AU Myanmar, USA

Prime Minister may dissolve legislature before = President may not dissolve legislature.
the expiry of its term. AU Myanmar, USA

Not fixed AU Fixed Myanmar, USA



» The subject matter of modern law is typically complex. Drafting requires both
expertise and detail.

» Legislatures thus increasingly establish policy, goals, and general standards,
leaving it to agencies to fill in the details.

» Legislatures Make Fewer Laws
UK: 1900-39 112 per year average, 2006-16, 33 per year average
UK is not atypical

» Administrative Agencies Make More Laws
UK: 2006-16, 3000 agency-made laws

These laws are variously described as delegated, secondary, subordinate legislation, statutory
instruments, regulations, rules, ordinances. . ... ..

Many names (subsidiary, delegated rules, regulations, etc.) All have the force of law



How Can Legislatures Ensure that Administrative Law Making Is
Consistent with Statutory Authority?




How Can Legislatures Ensure that Administrative Law Making Is

Compulsory Review by Legislature

Statutory Standards for Rule Making

» UK Joint Committee on Statutory
Instruments

o Not all agency rules are statutory instruments

o Process is formal on paper but appears to work
informally with back and forth between committee
and agency

o Most review is performed by professional staff, not
legislators themselves

It rarely results in a veto
o It does appear to produce changes.

x Canada about 4 of rules reviewed
“criticized” and changes are made in about 80% of
these cases

o Critics nonetheless argue that process does not
provide adequate review

O

» U.S. Administrative Procedure Act (1946):

“Notice and comment rule making”

1) a statement of the time, place, and nature of public rule making
proceedings;

(2) reference to the legal authority under which the rule is proposed;
and

(3) either the terms or substance of the proposed rule or a description
of the subjects and issues involved

(4) an opportunity to participate in the rule making through submission
of written data, views, or arguments with or without opportunity for
oral presentation

Exceptions for interim and interpretive rules as well as for “good
cause”

Process is slow and produces voluminous amounts of material
Agencies avoid using it for about half of regulations




1947 Constitution (section 90) followed UK pattern.

“[A]n Act of the Parliament may authorize any person or authority therein specified to make rules and regulations consonant with
the Act and having the force of law, subject, however, to such rules and regulations being laid before each Chamber of Parliament
at its next ensuing session and subject to annulment by a motion carried in both Chambers within a period of three months of their
being so laid, without prejudice, however, to the validity of any action previously taken under the rules or regulations.”

I. N Ahuja & Co. and one v. Commissioner of Income Tax, S.C [1961], the Supreme Court of Burma found that a rule which  had

been laid before Parliament four years after the “next ensuing session” (1954-58) was still valid:

the failure to lay the rules in question before Parliament was undoubtedly a failure to heed a constitutional provision, to lay the rules before
Parliament is not a condition precedent for them to have the force of law, and in point of fact they became effective upon promulgation.

The purpose of laying them before Parliament is to enable annulment, if such a course of action is desired. Even if they were annulled,
action taken on the authority of the rules, prior to annulment, would remain valid. It follows therefore that if no annulment takes place, the
rules would continue to have the force of law.

There 1s no available information on the frequency with which the Union Parliament rejected rules
laid before it or on how often agencies laid rules before the Parliament late or not at all. The Union
Parliament did not enact any statutory requirements applicable to agency rule making.



» The 1974 Constitution made no provision for delegated legislation or parliamentary review nor were any statutes in effect
that required laying new rules before Parliament or instituting procedural requirements for rule making.

» The 2008 Constitution §74 permits the Pyidaungsu Hluttaw when it enacts a law to “authorize . . . i1ssu[ance of] rules,
regulations and by-laws concerning that law to any Union level organization formed under the Constitution.” It also provides
for legislative veto of agency rules:

®) If both the Pyithu Hluttaw and the Amyotha Hluttaw resolve to annul or amend any rule, regulation or by-law, it
shall be deemed that the rule, regulation, or by-law 1s annulled or amended by the Pyidaungsu Hluttaw.

© If there is a disagreement to annul or amend any rule, regulation or by-law between the Pyithu Hluttaw and the
Amyotha Hluttaw, it shall be discussed and resolved at the Pyidaungsu Hluttaw.

@ If a resolution is passed to annul or amend any rule, regulation or by-law under Sub-Section (c) or (d), the resolution
shall be without prejudice to the validity of any action previously taken under the relevant rule, regulation or by-law.

* In contrast to the 1948 Constitution, the 2008 Constitution does not require that a new rule be laid before the Hluttaw for
possible rejection, but it does allow amendment as well as annulment. As yet, there are no statutory requirements related to
parliamentary scrutiny of agency rules nor any statutory requirements relating to the manner in which rule making is
conducted.



The Tax Agency issued a new rule defining certain types of income in 1952. It laid the rule before
Parliament in 1954, and Parliament vetoed the rule.

The Tax Agency issued a new rule defining certain types of income in 1952. It laid the rule before
Parliament in 1960. Parliament did not annul.

The Tax Agency 1ssued a new rule defining certain types of income in 1952. It did not ever lay the rule
before Parliament.

How would you redraft section 907



Should the Constitution require all or some agency rules to be laid
before Parliament?

» Ensures some form of oversight » May lead to cursory review
» Requirement may make » Very few SI’s vetoed (but this
agencies more careful in could be a result of the process)
following statutory mandate » Doesn’t ensure public scrutiny
» Canada: Parliamentary and participation
suggestions typically adopted » May reduce agency
» Given committee/staff model, independence/initiative
not demanding of legislators




Might increase level of review Might lengthen process and reduce
Might be more efficient efficiency
Might lead to public participation Might (and almost certainly

would) introduce the type of
lobbying/attempts to influence
that stall and shape legislation




» Provide notice to public and an
opportunity to participate
» Enhances democracy

» Ensures full consideration of all
points of view and relevant facts

» Ensures full record for judicial
review

Notice-and-Comment Rule Making?

» Time consuming and expensive

» May overwhelm agency
resources

» Internet era multiplies problems

» Agencies try to evade the
requirement and often get away
with it




How Should U.S. APA Approach Be Modified?

O

9%  End good-cause exception?
Limit comment period?
&_  Apply to only major rules? (But what is a major rule?)

m Eliminate public hearings?




Global Convergence Around Some Basics:
Notice, Some Opportunity to Influence




What Approach for Myanmar?

O
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Textbook Link:

English textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?id=423

Burmese textbook : https://kantkawtaw-library.org/kkt/detailbooknew.php?id=424
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