CHAPTER 7

THEORIZING THE
SOURCES OF
INTERNATIONAL LAW

SAMANTHA BESSON™

I. INTRODUCTION

Although, and probably because, it is one of the most central questions in in-
ternational law, the identification of the sources of international law, that is, its
law-making processes, remains one of the most difficult. Not only is it important
in practice to identify valid international legal norms and the duties that stem from
international law. It also implies understanding the nature of international law
itself, i.e. the legality of international law.! Furthermore, determining the sources of
international law also means (briefly) explaining some of the origins of its norma-
tivity and claim to authority, but more importantly of its legitimacy and justification
in imposing exclusionary reasons to obey on its subjects.

* Many thanks to John Tasioulas, Anthony D’Amato, David Lefkowitz, and Allen Buchanan for helpful
feedback and comments.

! Hart, H. L. A, The Concept of Law (rev. edn., Oxford: Clarendon, 1994), 213-16; D’Amato, A., ‘Is
International Law Really “Law”?’, Northwestern Law Review, 79 (1985), 1293; Higgins, R., Problems & Process,
International Law and How We Use it (Oxford: Oxford University Press, 1994), 17-18.
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1. Legal Accounts of the Sources of International Law

Interestingly, the question of sources is often met with placative confidence among
international legal scholars. It is usually solved by reference to the formal sources of
international law, and in particular to the now largely obsolete but still venerated
triad of sources one finds in Article 38 of the 1945 International Court of Justice
(ICJ) Statute: treaty law, customary law, and general principles, complemented by
other sources usually deemed as ‘ancillary’ or ‘auxiliary’, that is, the case law and
the writings of eminent specialists.

The first drawback of those legal accounts is to unduly corset international
legal sources in state-like categories despite important differences in practice.
First of all, international law-makers are of a collective nature, i.e. mostly states
and international organizations (IOs), and only sometimes individuals, whereas
law-makers in the national legal order are individuals. There, individuals are the
primary law-makers, albeit not in their private capacity: either directly qua citizens
or indirectly qua officials. In international law, by contrast, there is a plurality
of different law-makers and they usually take part in international law-making
processes individually rather than officially in the name of an international political
community. Traditionally, states have been the prevalent international law-makers
and have produced alone laws that apply not only to them, but also to other
international subjects such as IOs and, more and more, to individuals. As a
consequence, there is a widespread lack of congruence between international law-
makers and legal subjects, whereas that congruence is the main claim of democratic
constitutional municipal orders.

Second, the law-making process is mostly legislative in national legal orders, with
other sources retaining a minor role, whereas there is currently no single world
legislator in the international legal order and hence a plurality of equivalent sources
of international law. As a result, those sources have always been and are increasingly
intermingled in their respective processes and they influence each other mutually.
Of course, treaty-making has been prevalent and increasingly so, but customary
law traditionally constitutes the backbone of general international law and has been
strengthened in recent years by the development of multilateral treaty-making and
codification processes. Finally, the national legal order is usually centralized and
unitary with a hierarchy among sources and even among various areas of national
law, whereas the international legal order is vertically pluralistic in the absence of
a hierarchy among legal sources, on the one hand, and horizontally pluralistic or
fragmented in many parallel legal regimes on different matters but also in different
regions, on the other.

A second difficulty with current legal accounts of the sources of international
law is their relative blindness to the important changes that have occurred in
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international law-making in recent years. Through the so-called legalization of
international law, its density has increased with more legal norms being adopted
over more issues previously left to national law-making processes and by many law-
makers at the same time.? First of all, international legal subjects have multiplied and
with them the potential scope of law-makers, thus threatening the legal monopoly
of states qua law-makers in favour of international organizations and, to a lesser
degree, individuals.> Second, with the emergence of new law-makers, international
law-making processes have become institutionalized and evolved towards similar
multilateral and quasi-legislative processes. Finally, and as a result, international
law’s normativity has also evolved drastically: from being subjective international
Jaw has become more objective, from relative it has turned more universal and,
in terms of degree of normativity, it now ranges from low-intensity or soft law to
imperative law.

2. Philosophical Accounts of the Sources of International
Law

Traditional philosophical accounts of the sources of international law also offer a
skewed view of international law-making. Theories of international law are often
starkly contrasted, with legal positivism, on the one end of the spectrum, and
natural law theory, on the other. This contrast leads to a Manichean opposition of
treaty-law qua posited law, on the one side, to customary law and general principles
qua natural law, on the other.

An important reason for this opposition lies in the central feature of the modern
international Jegal order, that is, the equal sovereignty of states. This principle has
implications for international law’s authority: pacta sunt servanda, i.e. the principle
according to which states are only bound by the laws they have consented to.
Consensualism can mean three things in terms of international law’s authority:
international law can only be subjective in content, Le. limited to what those states
have consented to; it can only be relative in (personal) scope, i.e. limited to those
states which have consented; and it can only be of one single degree, i.e. the one
set by the consent of each and every state. No wonder therefore that this binary
opposition was translated in terms of a stark opposition between legal positivism

2 See the discussion in Cassese, A. and Weiler, J. (eds.}, Change and Stability in International Law-Making
(Berlin, New York: De Gruyter, 1988); Lowe, V., “The Politics of Law-Making: Are the Method and Character
of Norm Creation Changing? in Byers, M. (ed.), The Role of Law in International Politics (Oxford: Oxford
University Press, 2000}, 207.

3 See e.g. Alvarez, ]., International Organizations as Law-Makers (Oxford: Oxford University Press, 2006);
McCorquodale, R., ‘An Inclusive International Legal System’, Leiden Journal of International Law, 17 (2004),
477.
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and natural law theory. In terms of legal validity, indeed, consensualism implies
legal positivism, i.e. the account of law which links its validity to its being posited,
as opposed to natural law theory, which links the validity of law back to its moral
content.

The difficulty with this approach to legal validity and to legal sources is double,
however. First of all, consensualism is primarily an approach to normativity and
to legitimacy and not—at least immediately—to legality. Moreover, as we will see,
state consent can no longer be deemed asthe most important source of normativity
and legitimacy in international law. It is important therefore that the theory of
sources of international law be clearly separated from the latter. The problem,
however, is that legal positivism is often coined as necessarily consensualist in
international law, and the reverse is also true: a non-consensualist approach to
international law and legitimacy is only deemed as plausible in a natural law
framework. The second difficulty, therefore, is that legal positivism does not
necessarily imply consensualism and its opposition to natural law theory has been
seriously exaggerated. There is nothing about legal positivism that is incompatible
with objective, universal, and imperative international law. Nor, more importantly,
does legal positivism contradict majoritarianism. As a result, the opposition between
legal positivist and natural law accounts of international law is far less diametrical
than it is alleged to be.

Theaimof the present chapteristodevelop a theory of the sources of international
law that takes up those different challenges. Its purpose is not, therefore, to provide
a detailed discussion of all sources of international law.+ Theorizing international
law does not amount to descriptive sociology, but sets standards for a coherent
and legitimate international legal practice. As a result, it is as normative as the
processes it purports to explain. There are, it shall be argued, normative grounds
for positing international law and adopting a positivist approach to the sources
of international law, and these are in particular grounds of global justice and
peaceful cooperation among equal international subjects whose conceptions of
justice diverge. The proposed account of international law relies on a democratic
theory of sources, according to which the democratic nature of the international
law-making process makes for the conditions of equal respect and inclusion
of all those affected, necessary for legal coordination among different subjects
of international law in conditions of pervasive and persistent moral and social
pluralism.

* See e.g. Boyle, A. and Chinkin, C., The Making of International Law (Oxford: Oxford University Press,
2007); Degan, V. D., Sources of [nternational Law (The Hague: Kluwer Law International, 1997); Danilenko, G.,
Law-Making in the {nternational Commnunity (The Hague: Nijhoff, 1993); Van Hoof, G. I. H., Rethinking the
Sources of [nternational Law (Deventer: Kluwer, 1983).
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II. PuBLic INTERNATIONAL LAW AND ITS
SOURCES

1. Public International Law

a. Notion
In a nutshell, one may say that public international faw is a set of legal norms
pertaining to the international community and to the cooperation between interna-
tional legal subjects, whether states, international organizations, or, less frequently,
individuals.

Firstof all, the international dimension of international Jaw should be understood
as broader than interstate or intergovernmental law, since its subjects, object, and
law-making processes now implicate individuals and 10s as much as states. In
fact, international law also differs from other forms of law generated bevond the
municipal level such as supranational law. The difference between international
and supranational law has been said to revolve around the decision-making
procedure (unanimity versus majority-rule), the personal scope of the law produced
(relative versus universal), and the origin of its normativity (subjective versus
objective). Nowadavs, however, the development of multilateral and majority-
based international Jaw-making provides a good example of the increasing overlap
between those categories.

What is strictly speaking international as opposed to national about international
law no longer lies in its subjects nor in its objects; certain international legal norms
now apply directly to individuals in national territories {even without national
transposition or specification in national law} and overlap with other national and
regional norms over the same territory and the same legal subjects, since they
address at least in part the same objects. Nor can the difference be traced back to
the law-makers since individuals have become law-makers in certain regional and
international law-making processes as in the European Union (EU). The difference
must therefore lie in the law-making processes themselves or, in other words, in the
sources of international law: international law-making processes take place above
the national state or sometimes inside it, but by implicating other subjects than the
national law-makers only. It is important, in other words, to distinguish carefully
the sources of national, regional, or international law from the national, regional, or
international sources of the law applicable at each and everv laver of the complex
global legal order.
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Second, international law is sometimes referred to as public international law:,
For a long time, international law was the product of a law-making process between
states only and its object was inter-state relations only, thus making it public both
in respect of its subjects and objects. Nowadays, however, there is no longer much
that is only public about international law whether in its legal subjects and its
law-makers (which also include individuals) or in its objects (which also include
private relationships). As a result, it is the public or, more exactly, the official
nature of the international law-making process itself, by contrast to mere inter-state
contracts or transnational forms of private regulation,’ that makes international
law public. In this context, the international law-making role of individuals should
be thought of as official, taking part in processes where states participate qua
officials and where individuals participate qua post-national citizens or accountable
representatives as in the EU and not only qua bankers, NGO lobbyists, or natural
resource dealers.s Whereas private norms are a common feature of autonomous
regulatory mechanisms in certain areas of national law as well, they are not usually
regarded as sources of law, but merely as legal acts empowered by law to give rise to
legal obligations in specific cases.”

b. Distinctions

International law is often divided between general international law and interna-
tional law tout court. In principle, law is by definition general in its personal scope
as opposed to a relative source of mutual obligations. The distinction can therefore
only be one among legal obligations as opposed to sources. The personal scope
of a specific obligation, as when it is erga omnes or omnium for instance, is not
necessarily a function of its sources. As a result, the universality of international
law should not be confused with its generality that is a quality of its being law;
international law applies per se to an indefinite number of subjects provided they
qualify with the conditions set by each legal norm (generality) and it is then up to
each legal norm to define its personal scope more or less universally. The distinction
is made difficult in international law, however, because, contrary to national law,
certain sources of general law, like treaty-law, usually give rise to non-general legal
norms.s

What the distinction means therefore is, first of all, that general international law
is the kind of international law that applies to all international legal subjects, like
customary law or general principles, while international law tout court applies only

> Seee.g. Krisch, N. and Kingsbury, B., ‘Introduction: Global Governance and Global Administrative Law in
the International Legal Order’, European Journal of International Law, 17/1 (2006), L.

5 Besson, S., ‘Ubi lus, [bi Civitas: A Republican Approach to the International Community’, in Besson, S.,
and Marti, J. L. teds.), Legal Republicanism and Republican Law {Oxford: Oxford University Press, 20093, 204.

7 On legal acts in international law, see section [1.2.b.

3 Higgins, R., Problems & Process: International Law and How We Use [t {above, n. 11, 33.
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to those subjects which are its law-makers as with most kinds of treaties. Of course,
this does not exclude all treaties from the scope of general international law;* many
of them regulate all legal subjects and, even when they regulate the case of certain
states only, as with treaties applyving to states with a seashore, they are general in their
specific personal scope. In fact, the distinction between general and non-general
treaty-law is becoming increasingly moot, as demonstrated by the third-party effect
of certain multilateral treaties, the development of so-called world-order treaties
and, more generally, what one may refer to as the ‘customization’ of given parts of
multilateral treaties.1

International law can also be deemed as general in a second sense. It is opposed
to the specific international law stemming from so-called special regimes.!i The
difference here is not (only) one of personal scope, but one of material scope and
more precisely of specificity of the legal norms at stake. Special regimes regulate
a functional area of law, as with World Trade Organization law, or a specific
territory, as with EU law. The distinction has been heavily contested of late given
the progressive consolidation of a background general regime common to all
international regimes; this is the case of the international responsibility regime
or treaty-making procedures.’? In fact, one may argue that special regimes are
not so different from specific material regimes in national law. As we will see,
they are not autonomous legal orders—with the exception of EU law which is
not only a special regime, but arguably also a self-contained and independent
legal order—-but merely groups of specific legal norms with territorial or material
specificity in application.

2. Sources of Public International Law

a. Notion

The sources of law are all the facts or events that provide the ways for the creation,
modification, and annulment of valid legal norms.:* Sources of international

¢ D’Amalo, A., The Concept of Custom in International Law (Ithaca: Cornell University Press, 1971), 105-7.

10 See Simma, B., ‘From Bilateralism to Community Interest in International Law’, Recueil des cours, 250
(1994), 217; Pauwelyn, J., Conflict of Norms in Public International Law (Cambridge: Cambridge University
Press, 2003), 155-7.

'l See on those and other international legal regimes, Simma, B., ‘Self-Contained Regimes’, Netherlands
Yearbook of International Law, 16 (1985), 111; Simma, B., and Pulkowski, D., ‘Of Planets and the Universe:
Self-Contained Regimes in International Law’, European Journal of International Law, 17/3 (2006), 483.

1% See International Law Commission, Report on Fragmentation of international law: difficulties arising from
the diversification and expansion of international law, 13 Apr. 2006, UN/DOC/A/CN.4/L.682.

13 See Marmor, A., The Nature of Law’, in Zalta, E. N. (ed.), Stanford Encyclopedia of Philosophy (Stan-
ford: Stanford University, Winter 2007 edn.3, <http://plato.stanford.edu=; Green, L., ‘Legal Positivism’, in
Zalta, E. N. (ed.), Stanford Encyclopedia of Philesophy (Stanford: Stanford University, Winter 2003 edn.),
<httpi//plato.stanford.edu>.
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law refer to processes by which international legal norms are created, modified,
and annulled, but also to the places where their normative outcomes, i.e. valid
international legal norms, may be found.

A first distinction ought to be drawn between formal and material sources of
international law; the latter refer to all the moral or social processes by which
the content of international law is developed (e.g. power play, cultural conflicts,
ideological tensions), as opposed to the formal processes by which that content
is then identified and usually modified to become law {e.g. legislative enactment).
Second, formal sources of international law stricto sensu should be kept distinct
from so-called probationary sources, i.e. places where one finds evidence of the
outcome of the law-making process. It is important in this respect to distinguish
the documents issued by the law-making process from the outcome of that process;
not all international law-making processes result in a document evidencing their
outcome. Often, of course, distinguishing material and probationary sources from
formal sources of international law becomes rather artificial. For instance, in the
case of a custom qua formal source of customary law, the latter is difficult to
distinguish from the material source of those customary norms, that is, the practice
or consuetudo, and from its probationary source, for example, a United Nations
(UN) General Assembly Resolution which attests of an opinio juris or of an existing
and widespread practice.!t

International law-making processes can give rise to complete legal norms (lex
lata), but also to intermediary results such as legal projects (lex ferenda);i> both
types of outcomes may have the same sources and are part of the same law-making
processes. Intermediary legal products, although they are not yet valid legal norms,
may be vested with a certain evidentiary value in the next stages of the law-making
process. Thus, non-binding UN resolutions may provide evidence of both state
practice and opinio juris which might then support the final development of a
customary norm. This is what is often meant by the distinction between hard and
soft law,'s although soft law is also sometimes used to refer to lex lata and hence
to valid legal norms whose degree of normativity is very low."” Given the plurality
of international law-making processes, it should come as no surprise that such
intermediary or incremental legal products may be important both in quantity
and quality. While many regret the lack of a clear passage from non-law to law in
the international legal practice, soft law provides a useful source of coordinative

1 ICT, Advisory opinion, Legality of the Threat or Use of Nuclear Weapons (IC] Reports 1996), 226, 254-5.

5 Brownlie, L, “To what extent are the traditional categories of lex lata and lex ferenda still viable?, in
Cassese, A., and Weiler, J. (eds.), Change and Stability in International Law-Making (Leyden: De Gruyter, 1988),
66, 81.

16 See e.g. Abi-Saab, G., ‘Eloge du ‘droit assourdi’: Quelques réflexions sur le role de la soft law en droit
international contemporain’, in Abi-Saab, G. (ed.), Nouveaux itinéraires en droit: Hommage a Frangois Rigaux
(Brussels: Bruylant, 1993}, 59.

7 See the discussion in Cassese, A. and Weiler, . (eds.), International Law-Making (above, n. 2}, 66 f;
Bovle, A. and Chinkin, C., The Making of International Law (above, n. 4), 211-29.
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norms. This is even more important as soft law-making processes are usually more
multilateral and inclusive than others. and implicate more 10s and individuals.

b, Distinctions

International law-making processes should be distinguished from their outcome:
the great variety of international legal norms. Certain international legal norms
may be found in different sources, of which onlv the first one created the norm
and the latter amended or re-edicted it to give it another personal or material
scope. As a result, sources of international law should also be distinguished from
their outcome’s personal scope or degree of normativity. Thus, contrary to what
one often reads, soft law Is not a source of international law; it is a kind of
intermediary international legal outcome whose legality might be questioned and
hence whose normativity qua law is almost inexistent. Soft law mav stem from
many sources of mternational law and not only from unilateral acts. Nor is jus
cogens a source of international law; it is a kind of international legal norm whose
degree of normativity is the highest, but which may be found in various sources of
international law,

Second, if international legal norms ought to be distinguished from their sources,
legal obligations ought to be distinguished from legal norms. International legal
norms create legal obligationswhich are general and abstract, but not all international
Jegal obligations arise out of legal norms. For instance, certain relative obligations
may arise out of specific international agreements without corresponding to general
obligations. Whereas in principle all sources of international law including treaties,
like anv source of national law, should give rise to legal norms and hence to
general obligations. this is not true of all treaties. Legislation-like treaties give rise to
general obligations. while contract-like treaties only provide relative and reciprocal
obligations.

Finallv, one sometimes finds mention of an intermediary laver between the
international legal norm and its source: that of the legal act by which legal
obligations arc created. The difficulty with this intermediary step is double: first,
it only exists i the case of voluntary or subjective sources of international law, as
with the exchange of consent in the treatv-making process, and. second, it begs the
pre-existing question of the source itselt. ™ Indeed, if the exchange of consent is able
o create general legal obligations, it is because treatv-making is in itself a source
of general international law. The problem is that, contrary to contracts in national
law, certain treaties are sources of international law stricto sensu. while others are
legal acts and cannot produce general legal obligations.

oD Amate. AL The ¢ oncept of Custont in Duernational Law cabove, n, 90161,
Abi-Saab. G.. Les sources du droit international: Un essai de deconstruction’. in Boutros-Ghali B.red. .

Liber Ansicorun F. Jimenez de Aréchaga  Montevideo: Fundacion de Cultura Universitaria, 1994+ 29,00 -1
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III. SOURCES AND THE LEGALITY,
NORMATIVITY, AND LEGITIMACY
OF INTERNATIONAL Law

1. The Sources of International Law and its Legality

a. Legality and International Law

Legality is the normative quality of legal norms as opposed to other social norms
and hence the quality of a legal order in general as opposed to other kinds of social
orders.

In a stronger and more substantive sense adopted here, legality is also often
associated with the political ideal of the Rule of Law. To identify a society as
having a system of law, as opposed to some other sort of order, is to identity it as
satisfying some or all of the requirements associated with the Rule of Law.20 The
Rule of Law celebrates features of a well-functioning system of government such as
among others publicity and transparency in public administration, the generality
and prospectivity of the norms that are enforced in society, the predictability of the
social environment that these norms help to shape, the procedural fairness involved
in their administration, the independence and incorruptibility of the judiciary, and
so on. More precisely, it identifies a society where those in power exercise it within
a constraining framework of public rules rather than on the basis of their own
preferences, their own ideology, or their own individual sense of right and wrong.

As a result, legality is also a matter of the quality of the law’s sources. The
law-making processes by which we identify valid legal norms should themselves be
such as to satisfy the requirements associated with the Rule of Law. The same should
be said about the legality of international law. International law-making processes
should therefore be such as to satisfy some of the requirements associated with the
Rule of International Law and in particular the requirements of clarity, publicity,
certainty, equality, transparency, and fairness.2!

b. International Legality and the Sources of International Law

The contours of the Rule of International Law are less well defined than at the
national level and primarily so because the main international legal subjects are

9 Simmonds, N. E.. ‘Law as a Moral [deal’, University of Toronto Law fournal, 55 (20031, 61; Waldron, J.,
“The Concept and Rule ot Law’, Georgia Law Review, 43:1 (2008}, 1.

2l See e.g. Watts, A., “The International Rule of Law’, German Yearbook of International Law, 36 11993), 15;
Teitel, R., ‘Humanity's Law: Rule of Law for the New Global Politics’, Cornell International Law Journal, 33
{20021, 355.
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states. The indeterminate nature of the ideal at the international level should not,
however, hide the fact that the ultimate legal subjects of those laws are individuals,
whether indirectly or, and increasingly so, directly and that when states act as
law-makers, thev act not only as subjects of international law, but also as officials.:
As a consequence, there is no reason not to vindicate that ideal in international law
as well =

The connexion between the Rule of International Law and the quality of the
sources of international law explains why the idea of illegal international law
propounded by some authors® does not pay sufficient heed to the value in the
Jegality of international Jaw and hence to the normative requirements this value
imposes on its law-making processes. These normative requirements inherent in
the very legality of international law—together or possibly by contrast to those
relative to 1ts procedural or substantive legitimacy—make it counterproductive
to hope for the illegal making of international law whatever the urgency of the
matter.” In the long run, and despite the occurrence of such forms of ille-
gal law-making in the current circumstances of international law, international
law’s legality will only be able to consolidate itself if its law-making processes
are organized so as to reflect the very values inherent in the Rule of Interna-
tional Law.

2. The Sources of International Law and Its Normativity

a. International Legality and Normativity

Legal normativity corresponds to the law’s claim to authority, that is, its claim to
provide its legal subjects with exclusionary albeit prima facie reasons for action
through binding legal norms or in other words its claim to create obligations to
obev the law that in principle preclude some countervailing reasons for action.2
By contrast to the plain normativity of social rules in general, legal rules are
characterized by their claim to exclusionary normativity.

= On states tand groups of states) and individuals (and groups of individualsy gua members of the
international community and on the decoupling of national from popular sovereignty in certain cases, see
Besson, S., "Ubi Tus. Ibi Civitas’ tabove, n. 6.

3 See Waldron, }.. ‘The Rule of International Law’, Harvard Journal of Law and Public Policy, 307) (2006},
15,24-6.

4 Seee.g. Buchanan. A, 'From Nuremberg to Kosovo: The Morality of Illegal International Law’, Ethics, 111/4
(20011, 673, 680; Goodin, R., “Toward an International Rule of Law: Distinguishing International Law-Breakers
from Would-Be Law-Makers’. Journal of Ethics, 912005), 225.

5 This does not exclude the possibility of civil disobedience to international law, which can sometimes be
justified qua ultima ratio on grounds of justice (i} and provided the legal and democratic channels of deliberation
have been exhausted (ii): see Besson, S., The Morality of Conflict (Oxford: Hart Publishing, 20051, ch. 14.

2 See Raz, J., The Authority of Law {Oxford: Oxford University Press, 1979), 19, 223~4; Raz, 1., Practical
Reason and Norms (2nd edn., Oxford: Oxford University Press, 1999}, 178 {{;; Raz, 1., ‘The Problem of Authority:
Revisiting the Service Conception’, Minnesota Law Review, 90 (2006). 1003.
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The same may be said of the normativity of international law. International law
claims to give its subjects, whether states, international organizations or individuals,
exclusionary albeit prima facie reasons for action. Of course, these differ depending
on the subjects; individual and collective agents cannot necessarily abide by the
same reasons, or at least not in the same ways. They also differ depending on the
law-makers. When states are only binding themselves through treaty obligations,
the reasons they need to provide are different from those they have to provide
when they also aim at binding other states non-parties and other subjects of inter-
national law,

b. International Normativity and the Sources of International Law

The normativity of a legal rule may vary in degree, in personal scope, and in
sources, depending on the values underlying a legal norm. International legal norms
as well may have different degrees of normativity: their normativity can range
from being low (or soft)?” as with legal norms in the making to being imperative
as with norms of jus cogens. International legal norms may also have different
personal scopes: some may have a general erga omnes scope, while others may be
relative to a few subjects (even though the obligations are general). Finally, the
quality of the normativity of international legal norms may vary: some international
norms may have only a subjective authority due to their consensual origin,
while others may, on the contrary, draw their normativity from their objective
nature.

As a matter of fact, international law’s normativity has increased and diver-
sified over the years, and with it have emerged difficult questions pertaining to
international legal norms’ universality, objectivity, and hierarchy. Prosper Weil’s
fears about what he called the ‘relative normativity’ of international law have now
been confirmed in practice:» some international legal norms bind subjects who
have not agreed to them (e.g. third-party effect of treaties) or who have expressly
objected to them (e.g. limitations on persistent objections to customary law), be
they states or individuals; they bind them even if they have made reservations
when agreeing to them; and, finally, they sometimes bind them in an imperative
fashion.

This does not yet mean, however, that all questions pertaining to the normativity
of legal rules are specific to their legal sources. On the contrary, there are good
reasons for keeping legal sources apart from the question of international law’s
normativity. While normativity is linked to legality, its degree and personal scope do

A

27 See the discussion in section I1.2.a.
8 See Well, P., “Towards Relative Normativity in [nternational Law’, American Journal of [nternational Law,

77 (1983}, 413. See for a discussion, Tasioulas, |., 'In Defence of Relative Normativity: Communitarian Values
and the Nicaragua Case’, Oxford Journal of Legal Studies, 16 (1996), 85.
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not directly depend on the sources of international law, but on each international
legal norm. The same sources may give rise to soft and imperative norms and
to general or relative norms. For instance, a treaty may entail erga omnes and
relative norms, while UN resolutions may contain jus cogens norms as much as
so-called soft law. Moreover, certain treaty-based norms such as human rights have
become objective law, while others still accommodate consent-based inroads such
as reservations. Finally, while a jus cogens norm is usually erga ommnes, there are erga
ompnes rules which are not imperative.

As a consequence, the recent evolution in the normativity of international law
does not per se threaten the equivalence of sources of international law or the
generality of international law; if the latter are threatened, it is for reasons broader
than changes in the sources of international law. It is merely the effect of the coming
of age of the international legal order. Progressively, indeed, the international
community is emerging through legalization and constituting itself through the
recognition of certain values recognized at law, values whose degree and personal
SCope may varv.:

3. The Sources of International Law and Its Legitimacy

a. International Legality, Normativity, and Legitimacy

The legitimacy of law refers to the justification of the law’s claim to authority
and of its normativity. Reasons traditionally brought forward for the legiti-
macy of law are multifarious and range, very schematically, from consent to
justice.

The same diversity may be found relative to international law’s legitimacy. As
we saw in the introduction, the traditional ground put forward for international
law’s legitimacy is state consent. This explanation fails to convince entirely, however,
both per se for well-known reasons and, in international Jaw, for reasons related
to the emergence of new subjects of international law and the development of its
law-making processes.’ Without going all the way to the other end of the spectrum,
and arguing that international law’s legitimacy stems from natural duties of justice,
with the well-known epistemological difficulties and other complexities linked to
moral and social pluralism this approach implies, one may suggest a middle path
explanation of the legitimacy of international law. The proposed account explains
both the duty to constitute an international legal order and the duty to obey some
of its legal norms.

y

 See e.g. Besson, S..'Ubi Tus, Ibi Civitas 1above, n. 61,
3 See Buchanan, A., Justicc. Legitimacy and Self-Determination. Moral Foundations for International Law
(Oxford: Oxford University Press, 2004). 301 - 14 and Chapter 3 in this volume.
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To start with, one may argue for the duty to create a positive international legal
order to secure peaceful cooperation over matters of global justice.t The legitimacy
of international law might be better explained therefore by reference to the duty to
coordinate on issues of justice, and in particular the duty of peaceful cooperation
among equal international subjects whose perspectives about issues of global
justice and governance are bound to diverge. In those circumstances, international
law is the most adequate means of signalling the intention to coordinate and
of securing clear and efficient coordination among different international legal
subjects.

With respect to the duty to obey international legal norms themselves, second,
one should start by emphasizing that there is no general prima facie obligation to
obey the law gua law. Legality alone is not a sufficient ground for legitimacy. At the
same time, the authority of a given legal norm should not be conflated with that
stemming from the correct moral content of the legal norm; the reasons it gives
are content-independent and are specific to its legal nature. As a result, following
Raz’s normal justification thesis, a given legal norm can be said to have legitimate
authority when it matches pre-existing moral reasons, but in such a way that the
person is in a better position to comply with the latter if it complies with the former.

Although legality in itself is not sufficient for legitimacy, it is an important part
of it; the law binds differently from a moral norm of the same content because
it is law and this is due to the ways in which the law can signal participants’
intention to coordinate and abide by a certain rule by reference to social facts.:
Of course, signalling and coordinating is not enough; there must be something
about the way the law signals that calls for obedience in each case. If this is so,
legitimacy is an essential part of legality, in the sense that the law should be
made in such a way that it can claim to be legitimate and hence to bind those to
whom it applies. This in turn means that the sources of law, i.e. the law-making
processes, should be organized so as to vest the law with a claim to authority. In
circumstances of pervasive and persistent disagreement about substantive moral
issues and justice, the democratic nature of the law-making process is often regarded
as the best justification for that claim.® It allows for a decision to be made by
coordination, while also respecting the equality of all participants and their own
individual reasons—at least by taking turns in getting the final word on controversial
issues.

31 See e.g. Waldron, J., ‘Special Ties and Natural Duties’, Philosophy and Public Affairs, 22 (1993), 3, 22 ff;
Besson, S., The Morality of Conflict (above, n. 25), 465-77.

32 See e.g. Besson, S., The Morality of Conflict (above, n. 251, 439 {f.

33 See on this democratic account of the normal justification thesis, ibid. 490-9, 505~6; Besson, S., Review
Article: Democracy, Law and Authority’, Journal of Moral Philosophy, 2/1 (2005, 89; Waldron, J., ‘Authority for
Ofhcials’, in Mever, L. H., Paulson, S. L., and Pogge, T. W. (eds), Rights, Culture, and the Law: Themes from the
Legal and Political Philosophy of Joseph Raz {Oxford: Oxford University Press, 20031, 45.
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b. International Democratic Legitimacy and the Sources of International
Law

Because legality alone is not enough for the legitimacy of international law,
international law should be made so that it can claim legitimacy.*s It follows from
what was said of democracy qua most respectful source of legitimacy in pluralist
societies that international law should be produced according to democratic
procedures that vest its norms with legitimacy. This coordination-based approach
to legal legitimacy is suited to international law as the latter applies to very different
subjects and in very different places in the pluralistic international community.3

This is not the place to give a full account of what the democratization of
international law-making could amount to. In a nutshell, global democracy groups
all democratic processes that occur within and beyond the national state and whose
outcomes affect individuals within that state, but in ways that link national democ-
racy to other transnational, international, or supranational democratic processes.
As T have argued elsewhere, the best account of international legitimacy is a demoi-
cratic account, that is, an account based on the functional and territorial inclusion
(pluralistic) in national, regional, and international law-making processes, and at
different levels in those processes (multilevel), of all states (and groups of states) and
individuals (and groups of individuals) gqua pluralistic subjects of the international
political community (multilateral), whose fundamental interests are significantly
and equally affected by the decisions made in those processes.*

Of course, democratic international law will not always be substantively legitimate
in practice, but in conditions of moral disagreement it is sufficient that it can
justifiably claim to be such. This is the case if it is procedurally legitimate and
respects the political equality of all participants. This does not, however, preclude the
coexistence of other sources or enhancers of legitimacy of international law, such as
justice or state consent in certain more limited cases. Nor does it imply thatall sources
of international law should become democratic to be vested with legitimacy; some
simply cannot for reasons pertaining to their law-making process* and draw their

¥ Contra Kumm, M., ‘“The Legitimacy of International Law: A Constitutionalist Framework of Analysis’,
European Journal of International Law, 15/5 (2004), 907, 918.

35 See Franck, T., Fairness in International Law and Institutions {Oxford: Clarendon Press, 1995), 7 -8,
22-4,26.

3 See Buchanan, A. and Keohane, O., ‘The Legitimacy of Global Governance Institutions’, Ethics and
International Affairs, 20/4 (2006), 405. See also Besson, S., “The Authority of International Law—Lifting the
State Veil’, Sydney Law Review, 31/3 (2009), 343.

37 See Besson, S., ‘Deliberative Demoi-cracy in the European Union: Towards the Deterritorialization of
Democracy’, in Besson, S. and Marti, J. L. {eds.), Deliberative Democtracy and its Discontents {Aldershot: Ashgate,
2006), 181; Besson, S., ‘Institutionalizing Global Demoi-cracy’, in Mever, L. (ed.), Justice, Legitimacy and Public
International Law {Cambridge: Cambridge University Press, 2009), 58.

38 See Weller, J., “The Geology of International Law— Governance, Democracy and Legitimacy’, Zeitschrift
fiir ausliindisches offentliches Recht und Vélkerrecht, 64 (2004), 547.
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legitimacy from other justifications and may call for respect on grounds of state
consent. However, even in the latter cases, one may identify democratic probationary
processes to attest of the existence of norms of non-democratic sources. Finally,
democracy requires minimal guarantees of human rights to function properly and
these should therefore be part of the legitimating processes of international law
besides democracy.»

IV. ADEMOCRATIC ACCOUNT OF THE
INTERNATIONAL LEGAL SYSTEM

1. International Secondary Rules

[f international law is to be considered as a system of law and not only a set of rules,
sources of international law should be organized according to secondary rules; these
rules identify in advance the ways in which primary rules of international law may
be validly created, modified, and annulled, that is, the processes of international
law-making. This requirement follows from the argument made before about
the International Rule of Law, but also about the circumstances of international
democratic legitimacy.

Of course, some may claim, following Hart,% that international law is not yet
sufficiently developed to be regarded as a legal system. On such an account, inter-
national subjects would know how international legal rules are created, amended,
or annulled simply by observing or not observing them at each moment in time.
This critique is largely obsolete, however, and shows too little respect for the facts
of international law. Numerous secondary rules may be retrieved in international
law nowadays. They can be of various legal origins: some are treaty-based like the
Vienna Conventions on the law of treaties, while others are customary like the
secondary rules pertaining to the creation of customary law. Of course, secondary
rules are less determinate in international law than they are at national level. This
is due to the scope and density of the international law-making process, but also to
the extreme variety between its different sources and their respective processes, on
the one hand, and to their complementarity and overlap in practice, on the other.

A common critique at this stage is that there can be no secondary rules about
international customary law-making. The importance of the practice of coordination
in the creation of the norm seems indeed to imply that creating a new norm always
paradoxically implies breaking the previous one.i The greater weight recognized in

39 See Besson, S., The Morality of Conflict (above, n. 25), 319-23.
0 Hart, H. L. A., The Concept of Law {above, n. 1), ch. x.
1 See D’Amato, A., The Concept of Custom in International Law (above, n. 9).
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practice® to the opinio juris proves, however, that state practice is often elusive,
or at least that, when a new customary norm is about to arise, it is unlikely that
the previous norms will be respected extensively in practice and this without,
however, threatening the existence of the norm. A customary norm, once created
and confirmed by state practice, can subsist without being respected actively
and even despite being violated by some. Holding the contrary would mean
conflating the creation and content of a legal norm with the practice of those
respecting it.

In this context, Tasioulas distinguishes between the opinio juris that is necessary
to create a customary norm and the opinio juris that one needs to maintain it
in force. While the former seems paradoxical (it requires mistakenly believing
that something which is about to become law through being practised as such
is already law), the latter is perfectly understandable once the customary norm
has been created.” The paradox can be lifted away even further by considering
the first opinio juris as the expression of the belief that others will keep their
coordination commitment and that one should therefore abide by the outcome of
coordination. Since this first opinio juris is actually the belief that all participants
in the coordinative practice need to have to then be able to coordinate and hence
create this legal norm, one may expect it to differ in its expression from the further
opinio juris relative to the persistence of an existing customary norm. Thus, the
difference between a mere breach of customary law and a legal change of customary
law must lie in the way in which the coordination around the new customary norm
is signalled and hence in the way the new practice that will give rise to the new norm
is organized.

This is actually confirmed by the ways in which customary law-making pro-
cedures are developing, making increasing use of multilateral law-making arenas
to ascertain the existence of an opinio juris. One of the advantages of these
mechanisms lies precisely in the fact that they match the requirements of the
international Rule of Law, such as transparency and inclusion, and those of in-
ternational democracy through their quasi-legislative iterative and deliberative
qualities. Of course, one may claim that these mechanisms are evidentiary at the
most, rather than law-making processes per se. Even so, however, they consti-
tute a signal that is respectful of all international subjects” equality and necessary
to coordinate legitimately on customary norms. This suffices to draw a line be-
tween secondary rules about customary law-making and customary law-making
itself.

42 1CJ, Nicaragua v. United States of America (1C] Reports 1984), 392, 418.

43 See Tasioulas, J., ‘In Defence of Relative Normativity’ (above, n. 28), 96-100.

44 See Tasioulas, )., ‘Customary International Law and the Quest for Global Justice’, in Perreau-Saussine, A.
and Murphy, J. (eds.), The Nature of Customary Law: Legal, Historical and Philosophical Perspectives (Cambridge:
Cambridge University Press, 2006), 307, 320~-4; and before him, D’Amato, A., The Concept of Custom in
International Law {above, n. 9).
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2. The International Rule of Recognition

a. The Single and Finite Rule of Recognition

For the rules regulating the international law-making processes to be respected as
secondary rules, the international system needs a rule of recognition, that is, a rule
which identifies the secondary rules and hence the sources of valid international
law. It is the rule by reference to which the validity of the other rules in the system is
assessed, and in virtue of which the rules constitute a single system.* As a matter of
fact, having a rule of recognition constitutes one of the normative requirements of
the International Rule of Law and of democratic legitimacy in the international legal
order. The identification of an international rule of recognition is not a ‘luxury’,
contrary to what Hart would say,* but a requirement in a democratic international
community in which participants should be able to constitute themselves as such
in advance and determine together the legal processes by which they will bind
themselves in the future.

First of all, having a rule of recognition implies identifying a finite number
of sources or else the canonical and signalling function of legal norms as op-
posed to other social norms would not arise. Prima facie, of course, the list of
sources of international law seems to be less determinate and hence finite than in
national law.

Even if recent years have seen an important development in international law-
making procedures, not all of the new law-making mechanisms constitute new
sources of international law, however. Thus, the extensive development of soft law
as opposed to hard law is a sign a contrario of the existence of a finite and precise
list of formal sources of international law. Moreover, these new instruments serve a
finite list of law-making processes; thus, multilateral conferences and instruments
are used to produce customary law, treaty law, or general principles. What they
show is an increasing convergence in terms of law-making procedures and law-
makers among the different sources of international law. While those sources and
their processes can still apply in many cases as they always did,** their outcomes
are increasingly reached following the same multilateral, inclusive, and quasi-
legislative procedures. This qualitatively important, albeit quantitatively limited,
convergence may be taken as a sign of democratization of international law-making
processes.

Secondly, the international rule of recognition should in principle be single. If
sources of law help us identify signals for coordination from others, it is important
that the list of sources is unique to avoid contlicting signals. In terms of origins,

¥ See Hart, H. L. A, The Concept of Law (above, n. b1, 233. 6 Ibid. 235-6.
Y See e.g. Charney, ]., ‘Universal [nternational Law’, American Journal of International Law, 87 {1993), 529,

543-50.
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the source of sources of international law cannot itself be legal, at least in a
common sense of stemming from the very sources it identifies. This 1s why rules
of recognition are usually constitutional in a constitutive sense, although thev need
not be written.

At this stage, there is no international constitution in a formal tand entrenched)
sense that might entail such a list of sources.# There clearly seems, however, to be
coordination over the three formal sources of international law mentioned before
and, increasingly, over the extension of the triad of sources to two further sources:
unilateral law issued by states but most importantly by IOs, on the one hand,
and non-conventional concerted acts issued by states, on the other.# Confirmation
of this coordinative practice on sources may be found in various lists of sources
available in positive international law and in particular in arbitration conventions’
lists of applicable law.* The most universal list to date Is, of course, the list of the
law applicable by the ICJ in Article 38 IC] Statute. True, the latter only applies to
the International Court of Justice and dates back to 1945, But many of the lists of
sources in municipal law are equally imited and dated.

b. The Rule of Recognition and the Plurality of Sources

The existence of a single international rule of recognition does not equate with the
existence of a hierarchy of sources of international law. There is none to date since
there is no general priority of the norms issued by one source of international law
over the other and this even in the context of general international law. This is
confirmed by the evidence one gets from existing lists of sources such as Article 38
[C] Statute, despite its numbering and the reference to subsidiary means for the
determination of rules of law. This is also what one mav coin (internal) international
vertical pluralisim.

In fact, there is nothing about the existence of a rule of recognition, however,
that requires a hierarchy among the sources recognized by the rule of recognition.
It is not because rules of recognition are usually entrenched in formal constitutions
at national level, that they require priorities among other sources of national
law. All that is required is that the rule of recognition itself is protected through
entrenchment from secondary rules of change, i.e. from the sources of primary
law in a given legal order. This implies, in other words, a superior rank in the legal
order and, as a consequence, autonomous secondary rules of change. This clearly
seems to be the case of the current list of sources of general international law and of

W See Besson, S "Whose Constitution' )7 International Law. Democracy and Constitutionalism’. in
Dunoff. ]. and Trachuman. 1. teds.). Ruling the World: Constitunionalism, Internarional Law and Global
Governance 1Cambridge: Cambridge University Press, 2009), 343,

4 See Bovle, AL and Chinkin. C., The Aaking of International Law vabove. n. 4+, 262.

See c.g. Permanent Court of Arbitration, "Optional rules for Arbitrating Disputes between Two States’

International Legal Materials. 321993 372,
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Article 38 IC]J Statute in particular. Historically, the quasi-universal compromise on
Article 38 was difficult to attain. Nowadays, it could not realistically be discarded
without quasi-universal state assent.s!

More positively, there are democratic reasons for the absence of hierarchy
of other sources in general international law, with respect to both process and
content.

One of the first reasons to recognize a hierarchy of sources is to acknowledge the
superiority of certain law-making processes over others in terms of their legitimacy
and in particular of the democratic quality of the processes. In national law, the
superiority of the legislative process over customary law lies in its democratic inclu-
sion and majority-based functioning. Given the embryonic democratic dimension
of international law-making processes and the lack of perfect overlap between the
different international law-makers, it does not come as a surprise that sources of
international law are still deemed as equivalent in rank.

Another reason for the absence of hierarchy of sources of international law might
be related to the content of the norms issued according to certain sources. Thus, in
the national legal order, fundamental rights are usually protected by constitutional
law and their ultimate value explains the need to make their source hierarchically
ultimate. Constitutional entrenchment provides a first barrier of agreement against
pervasive disagreement, but also an agreement to disagree further about the detail
of the values entrenched and their respective normative strengths.>> Here again,
the fact that international legal norms protecting important values are scattered
across different legal sources does not favour the formal prioritization of some of
them over others according to their source. In fact, the diversity of law-makers
and the moral and cultural pluralism that prevails at the international level might
explain the fear of quasi-constitutional entrenchment of certain international legal
sources over others. Thus, although jus cogens norms are imperative and cannot be
infringed, their revision process corresponds to the processes of revision applicable
to their sources in each case, whether treaty-based or customary; there are no
mechanisms of entrenchment barring change in their content other than that of the
degree of normativity of the norm replacing them in the eye of the international
community (see e.g. Article 53 Vienna Convention on the Law of Treaties).
Similarly, even though international secondary rules about law-making processes
are usually normatively weightier, as in the case of the equal sovereignty of states
or pacta sunt servanda, their sources can be treaty-based or customary and usually
both, without a higher ranking of their sources over those of primary norms of
international law.

1 See Tomuschat, C., ‘Obligations Arising for States Without or Against Their Will', Recuerl des cours, 241
11993}, 191, 239-40.
32 See Besson, S., The Morality of Conflict {above, n. 251, 287.
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Of course, the absence of a hierarchy of sources of international law does not affect
the numerous hierarchies of international legal norms.»> Sometimes, the priority of
norms stems from the degree of their normativity as in the case of the priority of jus
cogens norms over other international norms. This is also what one calls material
hierarchies of norms. As a result, if one may argue that certain international legal
norms have a constitutional status, it is in terms of normative weight and by
reference to their content rather than to their formal source. The material nature of
international constitutionalism confirms that the decentralization, and what some
have called the fragmentation, of international law, are not something to be feared,
but on the contrary a constitutive and democratic feature of international law. Of
course, the more democratic the international law-making procedures, the more
hierarchical the sources of international law might become.

¢. The Rule of Recognition and the Plurality of Legal Regimes

The existence of a rule of recognition in general international law does not equate
with the existence of a hierarchy of regimes in international law either. There is
no such hierarchy to date given the fragmentation of the international legal order
between different legal matters and regions, and what one may refer to as (internal)
horizontal legal pluralism.

Of course, the progressive consolidation of a background regime of general
international law common to all special international regimes is now accepted. As
a result, the rule of recognition and secondary rules of general international law
are also common to other regimes of international law, as far as sources of general
international law are concerned. The sources of law in those special regimes are
determined within those regimes, only provided they differ from those of general
international law; if they do, however—which does not seem to be the case at
the moment, except in EU law which has become a self-contained regime—those
regimes have actually become separate legal systems or at least separate sets of
rules.

The existence of a rule of recognition of international law (with its minimal
entrenched content) common to all regimes of international law does not provide
a rule of conflict when norms from the general regime conflict with those of special
ones. All we have, besides normative hierarchies based on the content of the norms
in conflict, are special rules of conflict within specific regimes (so-called formal
hierarchies of norms), such as Article 103 UN Charter applicable to UN Member
States. One should also mention the lex specialis or lex posterior principles which
also find application in international law. Finally, it is important to mention other

53 See e.g. Shelton, D., ‘Normative Hierarchy in International Law’, American Journal of International Law,
100/2 (2006), 291.
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coordination principles such as the principle of compliant interpretation or the
principle of coherence that help prevent and possibly solve conflicts of international
norms, without prioritizing one over the other.

As a matter of fact, the multilateral and pluralistic nature of global democracy
alluded to previously, together with the interlocking political communities consti-
tuting the international community, explain why the fragmentation of international
law between different regimes is a constitutive feature of international law. Those
communities do not perfectly overlap in all areas of international law and this is
what forbids clear hierarchies among the law they produce. Of course, the more in-
clusive and egalitarian international law-making processes will become, the clearer
priorities will become in terms of democratic credentials, with certain processes
being more inclusive of all those with equal stakes than others.

d. The Rule of Recognition and the Plurality of Legal Orders

Last but not least, the rule of recognition of general international law can coexist
with national and regional rules of recognition, without threatening the autonomy
of the respective legal orders. And this despite the fact that the international rule
of recognition identifies some of the (international) law applicable within regional
and national legal orders and hence legal norms that can be immediately valid and
applicable to the same set of people.

When conflicts between legal orders occur, the solution lies in the principles
governing the relations between legal orders. In a nutshell, these could be organized
according to the principle of monism (one single legal order grouping all others
under one single rule of recognition with a priority given either to the national or
the international legal order), dualism (separate legal orders with no interferences
apart from those decided by each order’s rule of recognition), or pluralism (separate
legal orders with separate rules of recognition but mutual validity). Because neither
monism nor dualism can fully account for both the increasing intermingling
between the national and international legal orders and the fact that neither of
them gets primacy in deciding about mutual validity in all cases,> the model of
pluralism between legal orders is usually favoured. In fact, external legal pluralism
is actually called for by the pluralistic model of global democracy promoted in this
chapter. Political self-constitution and hence democratic legitimacy lie behind the
autonomy of legal orders. Because the political communities constituted in those
different legal orders overlap but only partly so, neither monism nor dualism can
perfectly account for their relationships and their mutual validity.

What remains to be seen, once pluralism among legal orders has been ascertained,
is how conflicts between national, European and international legal norms ought

> See Gaja, G, ‘Dualism—A Review’, in Nollkaemper, A. and Nijman, J. {eds.), New Perspectives on the
Divide between International Law and National Law (Oxford: Oxford University Press, 20071, 52.
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to be resolved. This can first be done by reference to democratic credentials, and
in particular to the principle of inclusion of all those equally affected by a deci-
sion—which amounts to a democratic conception of the principle of subsidiarity
albeit one that can privilege either the local or the international level. Conflict
resolution can also depend on the content of each norm. When the international
legal norms in question are imperative, the conflict is resolved by reference to the
hierarchy of norms. This normative hierarchy cuts across legal orders, however, and
may result in giving priority to the most imperative norm whether international, as
in most cases, or, more rarely, regional or national. Finally, one should also mention
preventive duties of (normative) coherence that apply to the different legal orders
binding the same people. 5

V. CONCLUSION

Sources of international lJaw condition its legality, normativity, and legitimacy. They
are best organized, this chapter has argued, by following a normative positivist
model of international law that grounds the latter’s legality in the respect for the
International Rule of Law, its normativity in the duty to coordinate over issues of
global justice, and its legitimacy in multilevel and pluralist democratic processes of
International law-making. International legal subjects have multiplied and are often
described as members of a pluralist international community. This community’s
main bond is international law and the values it decides to express through its
laws. As a result, sources of international law are the processes of self-constitution
and constant reshaping of that community. Developing international law in due
respect of the equality of all those affected in that community is what international
constitutionalism is about. Nothing more but nothing less.

** See e.g. Besson, S., ‘From European Integration to European Integrity. Should European Law Speak with
Just one Voice?’, European Law Journal, 10/3 (2004), 257.





