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1 For this distinction see Walden, ‘Customary International Law: A Jurisprudential Analysis’, 13 Israel Law Review (1978) 86, at 87, who
uses Hart’s terminology of ‘secondary rules’. I shall abstain from doing so, because I think that use of this term implies espousal of Hart’s
theory. I shall call this level ‘meta-law’.
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2. Kirchner, Volkergewohnheitsrecht aus der Sicht der Rechtsanwendung: Maéglichkeiten und Grenzen bei der Ermittlung
volkergewohnheitsrechtlicher Normen (1989).

3 Or, rather, the question to the answer the uniform acceptance of ‘verbal acts’ as somehow relevant to the customary process gives us. For
this acceptance see e.g. Akehurst, ‘Custom as a Source of International Law’, 47 BYbIL (1977) 1; Bos, ‘The Identification of Custom in
International Law’, 25 German Yearbook of International Law (1982) 9; M. Byers, Custom, Power and the Power of Rules: International
Relations and Customary International Law (1999); A. D’ Amato, The Concept of Custom in International Law (1971); Danilenko, ‘ The
Theory of International Customary Law’, 31 German Yearbook of International Law (1988) 9; International Law Association — Committee
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on the Formation of Rules of Customary (General) International Law, Final Report of the Committee: Statement of Principles Applicable to
the Formation of General Customary International Law (2000), available at http://www.ila-hq.org/pdf/customarylaw.pdf; Mendelson, ‘The
Formation of Customary International Law’, 272 RdC (1999) 155.

4 For the difficulties associated with the ‘subjective element’ of customary law see Section 1B.

5 D’ Amato, supra note 3.

6 Akehurst, supra note 3.

7 D’ Amato, supra note 3, at 88.

8 |bid.

9 lbid., at 51.

10 Akehurst, supra note 3, at 3.
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' Mendelson, supra note 3, at 206.
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14 K. Wolfke, Custom in Present International Law (2nd ed., 1993), at 42; H. Thirlway, International Customary Law and Codification
(1972), at 57.

15 Zemanek, ‘What is State Practice and Who Makes 1t?°, in U. Beyerlin et al. (eds), Recht zwischen Umbruch und Bewahrung: Vélkerrecht,
Europarecht, Staatsrecht: Festschrift fiir Rudolf Bernhardt (1995) 289. He follows Akehurst in adopting an inclusive view of state practice,
but does so for a rather more pragmatic purpose than suggested in this discussion.
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32 Danilenko, supra note 3, at 28.
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33 The Case of the S.S. ‘Lotus’, 1927 PCIJ Series A, No. 10, at 28 (emphasis added).

34 Akehurst, supra note 3, at 12-22; ILA, supra note 3, at 20-29; Mendelson, supra note 3, at 211-227.
35 North Sea Continental Shelf, ICJ Reports (1969) 3, at 44 (para. 74).

36 .. questions of opinio juris aside . .

37 Wolfke, supra note 14, at 60.
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40 For a more precise formulation of the relationship between the application and creation of law see H. Kelsen, Reine Rechtslehre (2nd ed.,
1960), at 240.

41 E.g. Giinther, supra note 30, at 15-58, 149-154; Kirchner, supra note 2; R. Fidelio Unger, Vélkergewohnheitsrecht — objektives Recht
oder Geflecht bilateraler Beziehungen: Seine Bedeutung fiir einen ‘persistent objector’ (1978).

42 For a recent re-interpretation of opinio juris see Roberts, ‘Traditional and Modern Approaches to Customary International Law’, 95 AJIL
(2001) 757.

43 Fidler, ‘Challenging the Classical Concept of Custom: Perspectives on the Future of Customary International Law’, 39 German Yearbook
of International Law (1996) 198.
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4 The distinction is taken from Mendelson, ‘The Subjective Element in Customary International Law’, 66 BYbIL (1996) 177, but I do not
propose to portray the two concepts as he does.

45 E.g. Danilenko, supra note 9; Elias, ‘The Nature of the Subjective Element in Customary International Law’, 44 ICLQ (1995) 501;
Wolfke, supra note 14.

46 Mendelson, supra note 44, at 185.

47 Walden, ‘The Subjective Element in the Formation of Customary International Law’, 12 Isracl Law Review (1977) 344, at 355 (emphasis
added).
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48 MacGibbon, ‘Customary International Law and Acquiescence’, 33 BYbIL (1958) 115.

49 Aptly distilled by Mendelson, supra note 44, at 186, from the ICJ’s reasoning in Fisheries, ICJ Reports (1951) 116, at 138—139.

50 Byers, supra note 3, at 144.

51 Qui tacet consentire videtur? Mendelson, supra note 44, at 186; ‘On the whole it is difficult to draw any conclusion from the fact that a
state has taken up a passive attitude.” Gihl, ‘The Legal Character and Sources of International Law’, 1 Scandinavian Studies in Law (1957)
51, at 79.

52 Kirchner, supra note 2, at 17.

53 Also called the ‘Zwei-Elementelehre’, ‘Theorie von der Rechtsiiberzeugung’ or ‘belief theory’.

5¢ Akehurst, supra note 3, at 31.

55 North Sea Continental Shelf, supra note 35, at 45 (para. 77) (emphasis added).

56 E.g. the Volksgeist of the German historische Rechtsschule (Puchta, von Savigny) described by D’ Amato, supra note 3, at 47-48; Walden,
supra note 47, at 357-359.
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57 Benson, ‘Frangois Gény’s Doctrine on Customary Law’, 20 Canadian Yearbook of International Law (1983) 267.

58 ‘Here, opinio juris is at worst a harmless tautology.” D’ Amato, supra note 3, at 73.

59 Kelsen, ‘Théorie du droit international coutumier’, 1 (N.S.) Revue internationale de la théorie du droit (1939) 253, at 263.

60 Benson, supra note 57, at 276 (emphasis in original).

61 Nearly every monograph and many articles on customary law contain descriptions of those efforts; e.g. Slama, ‘Opinio juris in Customary
International Law’, 15 Oklahoma City University Law Review (1990) 603, at 620—625; Yee, ‘The News that opinio juris “Is Not a
Necessary Element of Customary [International] Law” Is Greatly Exaggerated’, 43 German Yearbook of International Law (2000), 227, at
231-234.

62 ¢ .. because this “norm” does not exist during the procedure of custom-formation’, Kelsen, supra note 59, at 263 (author’s translation).
63 Akehurst, supra note 3, at 36.

64 Kelsen, supra note 59, at 264.
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65 H. Kelsen, Principles of international law (1952), at 307.
66 \Walden, supra note 1, at 97.

67 Thirlway, supra note 14, at 55.

68 Elias, supra note 45, at 501.
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76 . . the ultimate giant being the foundation — source of validity — of all norms.
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77W. Karl, Vertrag und spétere Praxis im Volkerrecht (1983), at 38.

78 ‘These constitutive requirements [for the making of treaty and customary law] are themselves also rules of treaty law and customary law.’
Meijers, ‘How is International Law Made? — The Stages of Growth of International Law and the Use of Its Customary Rules’, 9
Netherlands Yearbook of International Law (1979) 3, at 3 n. 1; Walden, supra note 1, at 88 et seq. In contradistinction see Hart, supra note
69, at Ch. X.

79 The specifics of Hart’s theory and its espousal by international lawyers will be discussed below. (Section 2C)

80 Danilenko, supra note 3, at 17.

81 ¢ . if the constitution of a legal community was not created by legislation, but by way of custom . . . This situation cannot be seen as the
constitution which has been created by custom, that is [a] positive [constitution], empowering custom as legislative Tatbestand. That would
be a petitio principii. If the positive constitution . . . can be created by custom one must presuppose that custom is a legislative Tatbestand.’
Kelsen, supra note 40, at 232 (author’s translation, emphasis added).

82 The existence of the petitio principii was pointed out by Danilenko as the reason for Kelsen’s purported rejection of the thesis.

83 Kelsen talks about four functions of norms: prescription, permission, authorization, derogation. Kelsen, supra note 28, at 76 et seq.
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84 Hoof, supra note 39, at 107. The argumentation in this paragraph ties in with the crucial question of the nature of state practice. (Section
1A1)

85 See Section 2E.

8 Verdross, ‘Entstehungsweisen und Geltungsgrund des universellen vélkerrechtlichen Gewohnheitsrechts’, 29 Zeitschrift fiir ausldndisches
offentliches Recht und Voélkerrecht (1969) 635. Helmut Strebel talks about the ‘durch das Dogma von der Allgemeingiiltigkeit des
Gewohnheitsrechtsbegriffs und, andererseits, die unverkennbare Unterschiedlichkeit der Entstehungsbedingungen und Erfordernisse von
Gewohnheitsrecht geschaffenen Dilemma’. ‘the dilemma created, [on the one hand] by the dogma of the generality of the term “customary
law” and, on the other hand, [by] the unmistakeable diversity of the conditions for the creation of customary law”. Strebel, ‘Quellen des
Volkerrechts als Rechtsordnung’, 36 Zeitschritt fiir auslédndisches 6ffentliches Recht und Vélkerrecht (1976) 301, at 322 (author’s
translation).

87 Incidentially, Verdross had earlier sought to found both treaty and customary international law on the Grundnorm: pacta sunt servanda —
which differed from Kelsen’s conception of that term. A. Verdross, Die Verfassung der Volkerrechtsgemeinschatt (1926).

88 A, Verdross, Die Quellen des universellen Volkerrechts (1973) 20; H. Mosler, The International Society as a Legal Community (1980) 16,
cited in Danilenko, supra note 3, at 17.

89 ‘In practice, the recognition of custom by States as a source of international law, as well as the recognition of other sources, is determined
by objective extra-legal factors inherent in the structure of the international community.” Danilenko, supra note 3, at 17.
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90 For a scorching criticism of that view, see Giinther, supra note 30, at 97.

91E.g., A. Verdross and B. Simma, Universelles Vélkerrecht (3rd ed., 1984), at 321-412; R. Y. Jennings and A. Watts (eds), Oppenheim’s
International Law Vol. 1 (9th ed., 1992), at 24; Pathak, ‘The General Theory of the Sources of Contemporary International Law’, 19 Indian
Journal of International Law (1979) 483, at 484.

92 Such as “certain decisions of international organizations’. Bos, ‘The Hierarchy among the Recognized Manifestations (“Sources™) of
International Law’, 25 Netherlands International Law Review (1978) 334, at 334.

93 B. Chigara, Legitimacy Deficit in Custom: A Deconstructionist Critique (2001), at xvii-xviii. Nobody doubts, however, that it is
authoritative for the Court as an ‘applicable law’ clause. Cf. Fitzmaurice, ‘Some Problems regarding the Formal Sources of International
Law’, in F. M. van Asbeck et al. (eds), Symbolae Verzijl. Présentées au Prof. J. H. W. Verzijl 4 I’occasion de son LXX-iéme anniversaire
(1958) 153, at 173.

94 The Statute of the International Court of Justice is, of course, an ‘integral part of the [United Nations] Charter’, as Article 92 of the
Charter reminds us.

95 24 October 1945.

9 R. S. Pathak calls it the ‘repository of those sources’. Pathak, supra note 91, at 484 (emphasis added). ‘. . . is at present incorporated into
treaty law by Art. 38°, Danilenko, supra note 3, at 17.
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97 ‘Nowhere it is laid down that the list in Article 38 is exhaustive, hence it is possible to have other sources of law . . .”. Menon, ‘An
Enquiry into the Sources of Modern International Law’, 64 Revue de Droit International, de Sciences Diplomatiques et Politiques (1986)
181, at 182.

98 A. Ross, A Textbook of International Law (1947), at 83; cited in Fitzmaurice, supra note 93, at 173.
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99 ‘an objectively valid norm, anchored in the Kosmos of values’. Verdross, supra note 87, at 31 (author’s translation).

100 See Section 2C.

101 ‘['TThe norms of the Vernunftrecht [are] the sense of an act of cognition, [they are] not willed, but imagined norms. . . . | can imagine
such a norm only as the sense of a presupposed act of will. | can imagine a norm, as if it had been enacted by an authority, even though it
has not been, in fact, enacted, [even though] there is in fact no act of will whose sense [the norm] is.” Kelsen, supra note 28, at 5-6 (author’s
translation).

102 Hoof, supra note 39, at 32.
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103 Kelsen, supra note 28, at 4, 114. Section 2D will look into the relationship of ‘positivity” and customary international law.
104 G. Schwarzenberger, The Inductive Approach to International Law (1965), at 4.

105 Hart, supra note 69, at 94.
106 Ibid., at 109 (emphasis added), cf. also 292-293.
107 ypid., at 292.
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108 Hoof, supra note 39, at 53, citing Hart, supra note 69, at 235.

109 “The basic norm of a positive moral or legal order is . . . not a positive, but merely a hypothetical norm, that is, a fiction . .. Only if it is
presupposed . . . can the contents of these significations be seen as binding moral or legal norms.” Kelsen, supra note 28, at 206 (author’s
translation).

110 Hart, supra note 69, at 236.

111 Walden, supra note 1, and Mendelson, supra note 3, adopt a methodology explicitly based on Hart.

112 Kelsen, supra note 28, at 44-46.
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116 See Section 1B.

117 Sense of an act of will’, Kelsen, supra note 28, at e.g. 4, 221 (author’s translation). While ‘Sinn’ could also be translated as signifying
‘meaning’, | have used ‘sense’ throughout this article, because I deem it to be a more accurate word.

118 Giinther, supra note 30, at 81-83.

119 ‘[Positivity ought] to be understood as property only of norms, only of those norms, which . . . are in some way “man-made”, whose
content is determined by a human act’. Giinther, supra note 30, at 83 (author’s translation).

120 J, Raz, The Concept of a Legal System (2nd ed., 1980) 67 (emphasis added).

121 ‘[Clustom is, just like a legislative act, a mode for creating law’. Kelsen, supra note 59, at 259 (author’s translation); Kelsen, supra note
28, at 113-114.
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122 See Sections 1B2 and 1B3.

123 Kelsen, supra note 40, at 9.

124 E g. Kelsen, supra note 28, at 106.

125 Giinther, supra note 30, at 82.

126 The distinction between freedom which the legal order leaves to humans and freedom guaranteed by the legal order is expressly made.
Kelsen, supra note 40, at 43.
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127 |n the sense of law not deriving its validity from the Grundnorm of the (written) constitution.
128 Bundes-Verfassungsgesetz 1920 idF 1929, BGBI Nr. 1/1930.
129 Kelsen, supra note 65, at 418.
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130 Kelsen, supra note 65, at 418.

131 Verdross, supra note 87, at 29.

132 |bid., at 43-44. | have mentioned it before and the reader will know anyway: Verdross later changed his views on the nature of custom
and the foundation of the international legal order.

133 Tunkin, ‘Is General International Law Customary Law Only?’, 4 EJIL (1993) 534.
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134 There are cases where a subordination is obvious. Not every manifestation of norms is completely autonomous. Security Council
resolutions derive their validity from the United Nations Charter, so do International Court of Justice judgments.

135 |n Section 2A1 the question was raised whether customary law — especially if state practice were viewed as merely constituting
behavioural regularities which form the prospective prescribed behaviour — is theoretically incapable of subordinating another source to it,
of creating ‘source-law’.

136 It is somewhat analogous to ‘Occam’s razor’. See Section 2E3.

137 This theory raises interesting problems of the succession of treaties by customary law and vice versa.

138 \Wolfram Karl discusses this topic in Karl, supra note 77, at 86 et seq. The conclusion he draws from the equality and non-connectedness
of treaty and custom is that both can derogate from the other — a statement | do not agree with.
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139 “The rules of law binding upon States therefore emanate from their own free will as expressed in conventions or by usages generally
accepted as expressing principles of law and established in order to regulate the relations between these co-existing independent
communities or with a view to the achievement of common aims. Restrictions upon the independence of States cannot therefore be
presumed.’ Lotus, supra note 33, at 18. I interpret the word ‘restrictions’ to mean the presence of norms of international law: of
‘conventions’ or ‘usages’.
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