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mentioned in art. 31(1) and (4) VCLT.
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worc)zj-)orgspﬁaaeoT oézwéq(ﬁcﬁ@&?é ﬂcococ qjm?orgo)qu” (n 891). For a critique: Sienho (n 960) 385 f. See also
Tullio Treves, ‘Customary International Law’, Max Planck Encyclopedia of Public International Law (Online Edition) (Oxford
University Press 2008) <opil.ouplaw.com>. 39@0839889059@9%?339_‘3 ﬁd%@moz@é G@OOE&O’SQI(TSQPSCDOQ(YS
GQ(YJ%CDOOUS@éOO’D ﬁoop;):aaogf) GG(.\?G:;’(DQSSQPSOPB 39§08398(39Q% @géé‘?%gtfe Treves 0 ®é§®0833é|l

°J°® Draft conclusions 11 ff in ILC, ‘Draft Conclusions on Identification of Customary International Law, With Commentaries’ (n
891). On treaties as means of identification of CIL, see ILA Committee on Formation of Customary (General) International Law
(n 886) 43 ff.

°J°€ Ottavio Quirico, ‘General Principles of International Criminal Law and Their Relevance to Africa’ (2011) 17 African Yearbook
of International Law Online 139, 152 ff.

°JJ° On the practice of domestic courts, see Fatima (n 45) 83 f; Waibel, ‘Principles of Treaty Interpretation: Developed for and
Applied by National Courts?’ (n 183) 20.

2JJ° See also the references to the ICJ’s case law in ILC, ‘Draft Articles on the Law of Treaties With Commentaries’ (n 783) 220
f. See also Institut de droit international, ‘Interprétation des traités’ (n 1197); Sorel and Boré-Eveno (n 1044) 817 ff.

°JlJ The Harvard Draft Convention on the Law of Treaties of 1935 does not expressly refer to textual inerpretation qua
interpretative method, but mentions it in its commentary, see ‘Article 19. Interpretation of Treaties’ (n 121) 947 ff. See however
ibid 940.

°JR See the comments submitted by the governments of El Salvador, Ireland, the United Kingdom, South Korea, and Finland
at the ILC’s 66th and 67th session, <legal.un.org/ilc/guide/1_13.shtml>. On English courts, see Fatima (n 45) 414 ff. On domestic
courts in continental Europe, see Jan Wouters, ‘Customary International Law Before National Courts: Some Reflections From
a Continental European Perspective’ (2004) 4 Non-State Actors and International Law 25, 28 ff.

°JJ7 ILA Committee on Formation of Customary (General) International Law (n 886) 14 f.
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°JJI ICTY (Trial Chamber 1), Prosecutor v. Drazen Erdemovic, sentencing judgment, Case No 1T-96-22-T, 29 November 1996, at
para 27 ff. See also ICTY (Appeals Chamber), Prosecutor v. Drazen Erdemovié, judgment, Case No IT-96-22-A, 7 October 1997,
joint and separate opinion of Judge McDonald and Judge Vohrah, para 56 ff.

28 Fitzmaurice, ‘The Law and Procedure of the International Court of Justice, 1951-4: Treaty Interpretation and Other Treaty
Points’ (n 1006) 204.

°J? Institut de droit international, ‘Interprétation des traités’ (n 1197); ilc, ‘Draft Articles on the Law of Treaties With
Commentaries’ (n 783) 220 f.

°JJ® This is suggested by Allott’s description of treaties as ‘disagreement[s] reduced to writing’: Allott (n 1107) 4

°JIE Eg Stanley Fish, ‘Response: Interpretation Is Not a Theoretical Issue’ (1999) 11 Yale Journal of Law and the Humanities
509, 510 f.
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°R° Andrea Bianchi, ‘Textual Interpretation and (International) Law Reading: The Myth of (In)Determinacy and the Genealogy
of Meaning’ in Pieter HF Bekker, Rudolf Dolzer, and Michael Waibel (eds), Making Transnational Law Work in the Global
Economy: Essays in Honour of Detlev Vagts (Cambridge University Press 2010).

°1R° For an example of such a textualist approach to treaty interpretation, see Andrew Tutt, ‘Treaty Textualism’ (2014) 39 Yale
Journal of International Law 283.

°RJ See famously Myres S McDougal, ‘The International Law Commission’s Draft Articles Upon Interpretation: Textuality
Redivivus’ (1967) 61 American Journal of International Law 992.

°RR JG Merrills, ‘Two Approaches to Treaty Interpretation’ (1969) 4 Australian Year Book of International Law 55, 78; Martin
Ris, ‘Treaty Interpretation and ICJ Recourse to Travaux Préparatoires: Towards a Proposed Amendment of Articles 31 and 32
of the Vienna Convention on the Law of Treaties’ (1991) 14 Boston College International and

Comparative Law Review 111,117

°R$ Gardiner (n 359) 181.

°R3 von Savigny (n 761) 214.
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)% Joseph Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (Clarendon Press o3Rg)
ch 92. See also Dickson (n qe) para Q..

°J*® On local versus global coherence, see Dickson (n qo) para .6).
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°J5° d’Aspremont, ‘The Systemic Integration of International Law by Domestic Courts: Domestic Judges as
Architects of the Consistency of the International Legal Order’ (n 00@0) o8)0 ff; Jean d’Aspremont, ‘Articulating
International Human Rights and International Humanitarian Law: Conciliatory Interpretation Under the Guise of
Norms- Resolution’ in Malgosia Fitzmaurice and Panos Merkouris (eds), The Interpretation and Application of the
European Convention of Human Rights: Legal and Practical Implications (Martinus Nijhoff joo3). Contra Philippe
Sands, ‘Treaty, Custom, and the Cross- Fertilization of International Law’ (:)@@o) 2 Yale Journal of International
Development Law ©9), 3G.

°J9° LA Committee on Formation of Customary (General) International Law (n &6() 0Q. See at 3: ‘The practice of
the executive, legislative and judicial organs of the State is to be considered, according to the circumstances, as

State practice’. See also at Jo.
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°J9J Draft conclusions Q(o), G(J), Q(o), and oo(J), ILC, ‘Draft Conclusions on Identification of Customary
International Law, With Commentaries’ (n ©@2).

2J5R Ellis (n 0 joQ) 6o f.

°J79 Jain (n Q) 094 ff.

°J%3 For an example to the contrary regarding domestic courts’ reliance on subsequent practice in treaty
interpretation, see ‘Article o@. Interpretation of Treaties’ (n OJO) @@o.

2)58 On the practice of English courts, see Fatima (n 93) olele ff.

°J71See art. o@(a), ‘Harvard Draft Convention on the Law of Treaties’ (n 203q).

297 Art. 99(3)(c) VCLT.

°J%€ ILC, ‘Fragmentation of International Law: Difficulties Arising From the Diversification and Fragmentation of
International Law’ (n J@G) paras goo- ¢6o. See also Anne van Aaken, ‘Defragmentation of Public International
Law Through Interpretation: A Methodological Proposal’ ( Joog) o6 Indiana Journal of Global Legal Studies GOQ.
°JI?1LC, ‘Draft Conclusions on Subsequent Agreements and Subsequent Practice’ ( Joo®) un Doc a/ QQ/ 20 2 J.
°J9° See the references in Sorel and Boré- Eveno (n 006g) ©0q ff. See also d’Aspremont, ‘The Systemic Integration
of International Law by Domestic Courts: Domestic Judges as Architects of the Consistency of the International
Legal Order’ (n ooeo) elelc} ff. Eg ICJ, case concerning Oil Platforms (Iran v. United States), judgment, merits, ICJ
Reports JOoQ,  November Joo, o@o, at o® J, para Go; ICJ, case concerning the Legal Consequences for States
of the Continuous Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council
Resolution qu (oEQo), advisory opinion, ICJ Reports 03qQ2, Jo June oEqQo, o6, at Q0 f, para §2. On the

circumstances of the conclusion of the treaty, see ICJ, case concerning Legality of Use of Force (Serbia and
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Montenegro v. Belgium), judgment, preliminary objections, ICJ Reports Joog, 2098 December Joog, Jq@ (see
especially at 3o, para 000, and at Q JQ f, para 099). Evolutive interpretation, which characterizes the case law
of regional human rights courts, is allowed by art. 3o(3)(b) VCLT. On this issue, see Daniel Moeckli and Nigel D

”)

White, ‘Treaties as “Living Instruments™ in Dino Kritsiotis and Michael Bowman (eds), Conceptual and Contextual
Perspectives on the Modern Law of Treaties (Cambridge University Press joo®).

°J3J Bianchi (n o jo0) go ff.

°JR For an example in the practice of English courts, see Fatima (n g&)) go@.

299 Ireland, <legal.un.org/ docs/ ?path=../ ilc/ sessions/ GG/ pdfs/ english/ icil_ ireland. pdf&lang=E>, at J-

°J23 See some of the examples regarding international criminal tribunals discussed by Fabian Raimondo, General
Principles of Law in the Decisions of International Criminal Courts and Tribunals (Martinus Nijhoff jooe) eg ff.
The PCIJ and ICJ have not conducted such comparative surveys, however, see ibid §q f.

096 ILC, ‘Draft Articles on the Law of Treaties With Commentaries’ (n QOQ) JJo

°J2? PCIJ, case concerning the Polish Postal Service in Danzig (Poland v. High Commissioner of the League of

Nations and Free City of Danzig), advisory opinion, PClJ Series B No 09, o6 May ORJ9 G, at olce
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°J9%1CJ, Competence of the General Assembly for the Admission of a State to the United Nations, advisory opinion,
ICJ Reports o080, 9 March o@90, ¢, at ©. See also PClJ, case concerning the Polish Postal Service in Danzig
(Poland v. High Commissioner of the League of Nations and Free City of Danzig), advisory opinion, PCIJ Series B
No 09, o6 May og Js), G, at 9@.

°JE PCIJ, Competence of the ILO in Regard to International Regulation of the Conditions of the Labour of Persons
Employed in Agriculture, advisory opinion, PCIJ Series B No Q, 0 August 0@ | J, ®, at JQ, Q9.

2,80 Regarding CIL, see the comments submitted by the United Kingdom, <legal.un.org/ docs/ ?path=../ ilc/
sessions/ BB/ pdfs/ english/ icil_ uk.pdf&lang=E>, at GG (stating that ‘it would be both inappropriate and
undesirable for a domestic court to make a unilateral ruling, identifying a new rule of corporate liability based on
customary international law’). See however Austria, <legal.un.org/ docs/ ?path=../ ilc/ sessions/ Gq/ pdfs/ english/
icil_ austria. pdf&lang=E>, p. jo (in favor of extending the scope of actors with the authority to contribute to the
formation of CIL). For an example, see ICJ, case concerning Sovereignty Over Pulau Ligitan and Pulau Sipadan
(Indonesia v. Malaysia), judgment, merits, ICJ Reports joo J, 0 December joo J, GJfJ, at Ggo, para Gq.

060 ICJ, case concerning Whaling in the Antarctic (Australia v. Japan; New Zealand intervening), judgment, I1CJ
Reports J0og, 90 March Joog, JJ@, at J9q, para ©. On this judgment, see d’Aspremont, ‘The International Court
of Justice, the Whales, and the Blurring of the Lines Between Sources and Interpretation’ (n | Jg).

28J1CJ, case concerning the Legal Consequences for States of the Continuous Presence of South Africa in Namibia
(South West Africa) Notwithstanding Security Council Resolution JqG (oQ0), advisory opinion, ICJ Reports 03q2,
Jo June 0qo, oG, at JJ» para JJ.
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2J89 peter Staubach, ‘The Interpretation of Unwritten International Law by Domestic Judges’ in Helmut Philipp
Aust and Georg Nolte (eds), The Interpretation of International Law by Domestic Courts: Unity, Diversity,
Convergence (Oxford University Press JooG) 2 Jo.

2)68 d’Aspremont, ‘The Systemic Integration of International Law by Domestic Courts: Domestic Judges as
Architects of the Consistency of the International Legal Order’ (n 05(0).

2B Art. 9o() VCLT.

o)80 Campbell McLachlan, ‘The Principle of Systemic Integration and Article 9o(9)(c) of the Vienna Convention’

(Joog) 9% International and Comparative Law Quarterly JQ@s Joo- Joo.
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°J? See ibid JJo.
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°J% Aharon Barak, Purposive Interpretation in Law (Princeton University Press joos)).

°JR Some us scholars advocate reading the drafters’ intentions at a higher level of generality, eg Lessig,
‘Understanding Changed Readings: Fidelity and Theory’ (n ©30); Lessig, ‘Translating Federalism: United States v

Lopez’ (n 090); Sunstein, ‘Five Theses on Originalism’ (n oQo).



C C C C [0} ¢c ¢ o c
q&a@qms@@@@[@?m@@ Dwgga? L:)D @313§9 Qﬂ')"gg ﬂooall 000@399_]00 39G§@C
C o C C (S c O C C c
8()630’{]9&%.?(7)0?@]3 q&a@%m@ :)DU)(?U)@C@OD@ OD(DGODQSQQI(DSBC\)(DQ?CGID 399(7):99 Qipo
@éGOTC\DOOD C” ﬁ@@@@@ 8 8 G 690059 D ®G(§l8° S (l%(\)(SGSODé@ 3"@0%33 Qll OGS@OD
& Q ?ﬂ § I L? L ° 61@8 T JLQﬂ ° [E 8 I. i
c o C (S C

. 1&scadcoSoon: o__._¢Q 1) C‘j Q ¢ e g g Q
QPO PGOICIEEPAOCOPY  IPEPOFUOFIOITOIPOYD  IDCO?  FODAE))  BPOVPEPIFOFO0C
eoaq_pe:a@oé 6C0a280060d? RUe3 qéo@:geﬂoseﬁ q&ga(ﬁq_]cﬁ

oc Q < NN < Q oc
&CODC\D qC"m ﬂDGgGO’JG?OD@C%OD& ODGU)D(I)’JS@U?O’)Q.BCG
N

@56]@0) 3830l625Q05910503 ©25
DOIQROHOOFION PO
c C C C C C C

oap_a qCsqCscncinds  cudggeze

0 <00

=D

L

o]

Re[eentens  [gdcolecoaondi 3030039|00336
2 ] §

L

8 ° c c ocC [

C [y [o] ¢c ¢ O c C Qo C o c
0052005¢)  pOgUSgBIBME(g(g) I 5BTBBYPLSRERG0DS ) 00rpS:ME000E  ©fE0pIToR05
3200 008368800551 H0eaMIEIL §3QUSIODEN caePEIPY o§[gS:e(030¢ ovepron(n3:

08 i '#' 61L @ 8 (Y?.Io |.°J “1@8 gll qs]. glPJl. ﬂ. ° s GI" itJ°

o c [N Qo [o] ﬁ O CcO¢ coO o (o] [N Co C Q C [o X o c
gPeoopd  poeacyt Gl ou33Em§Bgpad  wodg(gligé 2weomecnde  (gauod&Eaopdi
0)|8§ealom0305 20gdewdaepdaddlon Calder s¢ Bull 3609 © orep:ad(03: Chase &¢ orepzar(03:

o

Iredell 0%39@33 oooooo%oooeaacoT eagze@:@é:éspogé ooeoooeo?é;ﬁoé @o%ooén%‘??

086@38 5Qud 05396;@@ F§MTIS099E B ©025 39[900@ ooe@ocoo 3G @c

> G RRHP]) | 3°¢ FIOORLIVRIR 3 9_338°°? 3
C N C [o] c ¢ O ¢ O¢ c o] [N~

6020595 s@@msgeoooagcao@c:aocsp 6gEqIu3903 @@m:so:sap_aq%eooosgq]mwg 3330

° L
C 0 < Q Q

q@aooqloosgc;@@ 39§(Y)(3C D JL§QSNG§@ cﬂmmoocf:e@oéz 3908’305@3)08661’3(73@0)0 Il U)(Y)QSU)GSQ
Q oMg o¢ C ° <

&?GlG&)’J q@aoaqlmsae[g@lé]sm oblop] (e (Y.PCOg(T)S@O?‘J@l_Gl@@@O%@? 39@3839§(7%39883Q39(§86:&7é

§p0:008:q28¢ 307 0203 3a%5(gIRo¢0RSN

3Ry =[gedgpssdceppoea

QpSguSqIm326(g(g| 3§0538goudgEadeaopd sa@p_o@@zpéqogoesogéméz co&qpzoopdil €005
20600007003)0gp:adep Buasnmpducqlel 333 9o (0) 0pE eud[goonnpd 206o0H@gOgp:
3§05380059¢ a0 5520082423505 000300§p5:c062 (§920p5I 206o00pEdg) S0l Fe(03EaRep
8¢ B0lme(03olimapemao¢ 38,088E¢qPim quInseIC20pd ©og|deN §pSe&iqInd0§203¢E
0eoD 206y del coloolqpigr: 3[R0l LoD 3AlOsde3ed] 06007
oog| 0l ‘@e(opCimapsé pdgudgIda qpdpse(03ol: Byj e0eqEoRgPon  cagiegoladpdIIT
236205 328301 3(gos(g250202005 3(gpS(gpdadEep puea agéadiapape epdaopdagogag| vq§eodli
pSguSqmme(g(golass  w005002008  @(goggrdigaden  2060300pe0g)Sgpiadap  8ualsn
@%oézﬂézeﬁ 39835 22 (9) (3) @cﬁwéu G.§oo%aoor30§ ooeooooq{m:ﬂlf) Gq:egq_]?org (G@’Jé:OSODDDOé
o$:0q|<c:sfae[§sge§ssq) eaooéatﬁq% 39@§<5| 39@5339_5 g(f:[gleozoaéu”‘?@ qp_SaoSql(rSsge@@l

C Q c ¢ 0 < C NN < < oC < [ N
39§0’339®(83039(;899338 O@QS ?«?@m Gq%@g?:l)g ODGU)DORO)DSH[OG{P‘JSI?CGP U)’DSUO)('T&§UC3§1CS

@co Q 0@ Q Q.. 2. S, Qg@c@a 34 @c° Q Q< Q Q oo
Q 80080 GO :Da oooeaoa?m?eocoeo Q|g: 3O Q ®o08C FO|J0000 3302:60:8

NP [N < c _o¢ ° C Q < Q _C N <
GOD@@:D&II Ja @@a@ga@cqoeecpoq:mesaoesdg ®§®03(72| GC\?C\)D@@Q)Q’DO&CC\)@S
N C Q c c O < < C < N N '] N < c o¢ N N ﬁ
qos@@ms@egoooggagoo@@@%oe%og DJQGC\ZIDO :D&II @@@@@e@csp QOGGG(TJ'D@ﬂC@

< C C <

oC Q N c. .9 c < < c o¢
DD"CDOSH('YJG GSQPSO&)C q@awaoo SX? GPSQO%SQSO(T% GOD@@CS@ﬂG:DDCD@S @@&@@&?C&TZ)

>J% Calder v. Bull, 9 U.S. 906 (0q@e).
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the Law of Treaties and International Investment Law’ ( joo) 9o ICSID Review 396G, pqo.

2J%® Fitzmaurice, ‘The Law and Procedure of the International Court of Justice, OR9O- G: Treaty Interpretation and
Other Treaty Points’ (n 2000) Joo.

J1TArt. o3(a), ‘Harvard Draft Convention on the Law of Treaties’ (n 003Q).
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PCIJ Series B No 99, Jo July 0@ G, G, at oe.

°J°€ On this topic, see Denys Simon, L’interprétation judiciaire des traités d’organisations internationales :
morphologie des conventions et fonction juridictionnelle (Pedone oes)o); Brélmann (n 3J<>3).

°JE® Some authors advocate applying the ‘living instrument’ metaphor beyond IHRL, eg Moeckli and White (n
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°J€> Sorel and Boré- Eveno (n 20GG) 9.
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Joo0, at para o Jq.
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>J69 Staubach (n o JGg) o jo f.
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°J6? Le Bouthillier (n 000¢)) 050.

°JeE Eg the Convention for the Unification of Certain Rules Relating to International Carriage by Air of o j October
OB @ or the un Convention on Contracts for the International Sale of Goods of 0o April ogeo0.

R0 Buffard and Zemanek (n 0039).

9 Jan Klabbers, ‘Some Problems Regarding the Object and Purpose of Treaties’ (ogeQ) © Finnish Yearbook of
International Law 0Qe. See the eight different uses of ‘object and purpose’ highlighted by David S Jonas and
Thomas N Saunders, ‘The Object and Purpose of a Treaty: Three Interpretive Methods’ ( jooo) ¢ Vanderbilt
Journal of Transnational Law 3@3.

R°J For an example, see ICJ, case concerning Kasikili/ Sedudu Island (Botswana v. Namibia), judgment, merits,
ICJ Reports OREE 2R December ORRE, 20G9), at 00qgG, para Gs).

%R Ellis (n 0 JoQ) @9E f.

9% For a similar argument, see Besson and Ammann (n gqQ) 9G@-
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%% Pepper (Inspector of Taxes) v. Hart [op@ J] UKHL Q, ac §@Q.

0?33

On this issue, see The Interpretation of Statutes (n 39) ole) ff. See also Fleischer (n 33@).

9R°J Noting the disparity of domestic case law in this regard: ‘Article O@. Interpretation of Treaties’ (n 2 Jo) 9.
2% Vermeule (n qB) o @ f.

%% ‘Article o@. Interpretation of Treaties’ (n 2 Jo) 9.

I The Interpretation of Statutes (n §¢) 9 f.
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2298 Fleischer (n 086) 6 g .

T Pepper (Inspector of Taxes) v. Hart [op@ ] UKHL Q, ac §@Q, at BoG f.

R°® According to Lord Denning, precluding judges from using legislative history is tantamount to saying that
judges ‘should grope about in the dark for the meaning of an Act without switching on the light’. See Davis v.
Johnson [o@qg] ac JGg, at JqG.
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RI?ILC, ‘Draft Articles on the Law of Treaties With Commentaries’ (n Qo) | J2-

R See ibid. See also PClJ, case concerning the Competence of the European Commission of the Danube Between
Galatz and Braila, advisory opinion, PCIJ Series B No 96, ® December ORJY G, at J

R See for example ICJ, Ambatielos Case (Greece v. United Kingdom), judgment, preliminary objection, ICJ
Reports OE9 s ° July 9392, JO, at G9).

RR See the examples mentioned by Hersch Lauterpacht, ‘Les travaux préparatoires et interprétation des traités’
(025) 6o Recueil des cours de ’Académie de droit international qeg ff. See also Ris (n 2 J93) 09 J- 029.

)7 See Ris (n 2 J0Q) 999

RJI As a matter of fact, some scholars have criticized the imbalances that this unorderly process generates. See
eg Chimni (n 00@Q).

R For a critique of the forms of State practice admitted by the ILC’s draft conclusions on CIL: Sienho (n @Go)
Q09 f.

%RU?|LA Committee on Formation of Customary (General) International Law (n &6G) oQ ff.

RP - m[gpS(gpSadeppocsembeqial  [gogpues  ¢Se  jo  mqr  ‘eandeqoopd  3e(gpS(gpSediep
eecnoé:oo&goesagésp 00562033|00F0dgP:0d 330a0¢ q§eCeqima0d §pdi0digpiad cmdegm
o)e ®0°qe@ [....] See also ILC, ‘Fourth Report on Identification of Customary International Law by Michael Wood,
Special Rapporteur’ (n jgg) 09 ff para Qe ff; ILC Secretariat, ‘Identification of Customary International Law: Ways
of Making the Evidence of Customary International Law More Readily Available’ ( joog) un Doc a/ cn.g/ o0/

Rev.o.
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2RJE Drawing on the methods of comparative law: Ellis (n OJOQ) @GJ. See also Jain (n QQ) olely ff.

R Lauterpacht, ‘Les travaux préparatoires et Uinterprétation des traités’ (n 93 J2) Q9.

R See ibid QGQ.

°RJ Lauterpacht, ‘Restrictive Interpretation and the Principle of Effectiveness in the Interpretation of Treaties’ (n
J50) 99-

“R¥Fatima (n g&)) 090 ff.

X7 Art. o3(a). See ‘Harvard Draft Convention on the Law of Treaties’ (n 003Qq).

°RJ Le Bouthillier (n 000¢)) ©gs); ‘Article o@. Interpretation of Treaties’ (n o Jo) @@J ff.

036 Eg ‘Article o@. Interpretation of Treaties’ (n o Jo) @9 ff.

9R1 Klabbers, ‘International Legal Histories: The Declining Importance of Travaux Préparatoires in Treaty
Interpretation?’ (n gES) JGG). For an empirical assessment, see Yahli Shereshevsky and Tom Noah, ‘Does Exposure
to Preparatory Work Affect Treaty Interpretation? An Experimental Study on International Law Students and
Experts’ (Jooq) J© European Journal of International Law 0 j©q.

°R?Regarding the practice of us and English courts: ‘Article o@. Interpretation of Treaties’ (n o Jo) @Gg.

SRCILC, ‘Third Report on Identification of Customary International Law by Michael Wood, Special Rapporteur’ (n

Jes) o ff.
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9960 ltalia Nostra v. Ministry of Cultural Heritage and Libyan Arab Jamabhiriya (Intervening), Appeal Judgment,
Case No Qogc/:/ Joo®, ILDC 0026 (it Joos)), JR June Jooe, Italy; Council of State [Council of State], at G.Gs Kiobel
and Others (on Behalf of Kiobel and Tusima) v. Royal Dutch Petroleum Co and Others, Appeal judgment, Docket
No oG- geoo- cv, Docket No 0B- goqG- cv, B o Fod 290 (Jd Cir J020), ILDC 088 (us J0o0), 0q September
J020, United States; Court of Appeals (Jnd Circuit) [yd Cir], at 3.

R9° Hersch Lauterpacht considered that international law needed to establish ‘its own rules’ on this issue:
Lauterpacht, ‘Les travaux préparatoires et l'interprétation des traités’ (n 99 J9) Qo0.

R9J) See however Stéphane Beaulac, ‘No More International Treaty Interpretation in Canada’s Statutory
Interpretation: A Question of Access to Domestic Travaux Préparatoires’ in Stéphane Beaulac and Mathieu Devinat
(eds), Interpretatio non cessat : Mélanges en [’honneur de Pierre- André Coté / Essays in Honour of Pierre- André
Cété (Yvon Blais Jooo).

R9R ECtHR, Lawless v. Ireland (No Q), judgment, merits, App No 32 J/ §9 (ECHR Reports Series A No Q), 2 July
o0, para og.

%7 Some States, such as Israel, Hungary, and the United States, considered that art. 3 j VCLT ought to be on the
same level as the methods of art. 3. See Sorel and Boré- Eveno (n 006¢) ©26. Documents like the Harvard Draft
Convention on the Law of Treaties give the travaux a more prominent role, see art. oe(a), ‘Harvard Draft
Convention on the Law of Treaties’ (n 093Q).

79 Merrills (n 2 Q) Bo; Le Bouthillier (n 0008)) ©GQ.

2358 ICJ, case concerning Maritime Dispute (Peru v. Chile), ICJ Reports joog, jq January j0og, G, at Q0, para 6G;
ICJ, case concerning Sovereignty Over Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), judgment, merits,
ICJ Reports Jo0J, 09 December Joo, GJS’ at 83? ff, para 9~ 99; ICJ, case concerning Avena and Other Mexican
Nationals (Mexico v. United States), judgment, ICJ Reports Joog, 90 March J0og, 0, at 6o f, para ©6. Contra
(although the Court’s reasoning is not explicit on this issue): ICJ, case concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and

Montenegro), judgment, ICJ Reports jooq, J@ February jooq, ¢, at oog ff, para oBo- 083; ICJ, case concerning
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the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, advisory opinion, 1CJ
Reports Joog, @ July Joog, OQG, atoqg ff, para @G- S0o. See also PClJ, case concerning Article o} Paragraph J
of the Treaty of Lausanne (Frontier Between Turkey and Iraq), advisory opinion, PCIJ Series B No o J, jo November
oRJ9) G, at JJ f; PClJ, case concerning the s.s. ‘Lotus’ (France v. Turkey), judgment, PCIJ 5@ jq Series A No 20, Q
September o@ Jq, G, at o6 f; ICJ, Ambatielos Case (Greece v. United Kingdom), judgment, preliminary objection,
ICJ Reports o9 ), ° July o390, Jo, at gs.

RYTECtHR, Witold Litwa v. Poland, judgment, merits, App No JGGJ@/ tR) (ECHR Reports Jooo- iii), g April Jooo,
at para Q- (@, where the Court mentioned the travaux in the context of the applicable law.

R9° Ireland, <legal.un.org/ docs/ ?path=../ ilc/ sessions/ B6/ pdfs/ english/ icil_ ireland. pdf&lang=E>, p. G.

%€ Olivier Corten has demonstrated that the VCLT leaves room for either of these approaches, see Corten (n j6q).

3¢ Effort Shipping Co. Ltd. v. Linden Management SA (o@E®) ac Gog, @JQ.
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¥ Klabbers, ‘International Legal Histories: The Declining Importance of Travaux Préparatoires in Treaty
Interpretation?’ (n @@9) Joo.

U Ris (n 0 JQ) 099

X Le Bouthillier (n 0009)) ©8q.

RI7ILC, ‘Draft Articles on the Law of Treaties With Commentaries’ (n qQ©3Q) | Jo.

2R32 0On this point, see Stephen Mathias, ‘Editorial Comment - The Work of the International Law Commission on
Identification of Customary International Law: A View From the Perspective of the Office of Legal Affairs’ (Joo@)
0¢) Chicago Journal of International Law oq, js).

298 ILC, ‘Draft Articles on the Law of Treaties With Commentaries’ (n Q©) JJo.

07Le Bouthillier (n 000¢)) oo f.
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